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CONTRACTS FOR THE BENEFIT OF A THIRD 
PERSON. 


“ TN no department of the law has a more obstinate and persistent 

battle between practice and theory been waged than in regard 
to the answer to the question: Whether a right of action accrues 
to a third person from a contract made by others for his benefit ? 
Nor is the strife ended ; for if it be granted that the scale inclines 
in favor of practice, yet the advocates of this result are continually 
endeavoring to extend the territory which they have conquered and 
to apply the doctrines thereby established to cases which should be 
governed by other principles.” 

These sentences are translated from the opening lines of a Ger- 
man treatise! The fact that they are as applicable to the com- 
mon law in America as to the system of law of which the author 
wrote is enough to show that the subject presents intrinsic difficul- 
ties. But no one who examines the cases carefully can fail to note 
how much confusion has been caused by neglect of important dis- 
tinctions. The first step towards a clear understanding of con- 
tracts for the benefit of third persons is to differentiate several 
legally distinct states of fact in which third persons are interested. 

Rights of property may arise simultaneously with the making of 
a contract, and may be enforced by the owner though he was not a 
party to the contract. His right of action is not based on the law 





1 Busch, Doctrin und Praxis iiber die Giiltigkeit von Vertrigen zu Gunsten Dritter. 
(Heidelberg, 1360.) 


Iol 





768 HARVARD LAW REVIEW. 


of contracts, but on the law of property. Such a right may be 
legal or equitable. When a seller ships goods in fulfilment of an 
order, for instance, the legal title to the goods ordinarily passes to 
the consignee at the time of shipment, which is the time when the 
carrier contracts with the consignor to deliver the goods to the 
consignee. If the carrier loses or misdelivers the goods the con- 
signee can sue the carrier or indeed any one else who may have 
dealt with the goods wrongfully, not by virtue of the contract which 
the carrier has made, but because of the rights of property which 
arose when that contract was made. If, indeed, the liability of the 
carrier depends wholly on a promise in the bill of lading, then 
the question must arise, who can sue on the contract contained in 
the bill of lading.! The case of the carrier is typical. Whenever 
property other than negotiable paper or money is delivered, in 
accordance with a contract of sale, to a third person for the pur- 
chaser, the title will ordinarily pass to the purchaser at that time, 
and he will acquire a right of action though not a party to the con- 
tract made between the seller and bailee. The right of property 
transferred in many cases, however, is equitable. Whenever pro- 
perty is delivered to one person under such circumstances that the 
legal title passes to him, but he undertakes to deliver that specific 
property or its proceeds to a third person or use the property for 
his benefit, the relation of trustee and cestui gue trust arises. When 
money or negotiable paper payable to bearer or indorsed in blank is 
delivered to another the legal title will generally if not necessarily 
pass, and the right of the person for whose benefit the delivery is 
made will be equitable, though in the case of money the appropri- 
ate remedy of the cestuz gue trust is ordinarily money had and 
received.?, The fact that the remedy in such cases is in assumpsit 
has often blinded courts to the fact that the right of action is not 
based on principles of contract.’ 





1 See Elliott on Railroads, § 1692. 

2 « Whenever one person has in possession money which he cannot conscientiously 
retain from another, the latter may recover it in this form of action, subject to the 
restriction that the mode of trial and the relief which can be given in a legal action are 
adapted to the exigencies of the particular case, and that the transaction is capable of 
adjustment by that procedure without prejudice to the interests of third persons. No 
privity of contract between the parties is required, except that which results from the 
circumstances.” Roberts v. Ely, 113 N. Y. 128, 131. See also McKee vw. Lamon, 159 
U. S. 317, 322; Nebraska Bank v. Nebraska Hydraulic Co., 14 Fed. Rep. 763. 

8 The mistakes are twofold. Cases of trust are treated as involving merely questions 
of contract. Allen v. Thomas, 3 Met. (Ky.) 198; Price v. Trusdell, 28 N. J. Eq. 200, 
202; Bennett v. Merchantville Building Assoc., 44 N. J. Eq. 116; Del. & Hudson 
Canal Co. v. Westchester Bank, 4 Denio 97. Cases of mere contract rights are called 
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Such rights of property are not generally hard to distinguish 
from contract rights, though in many cases courts have confused 
the two. The inquiry whether a specific fund or ves is to be trans- 
ferred to the beneficiary furnishes a ready test. 

More difficult than the distinction between contract rights and 
property rights is the distinction between cases involving the latter 
and cases of revocable agency. Unquestionably a man can create 
a trust for the benefit of another so absolute that the settlor can- 
not regain the property forming the subject of the trust. On the 
other hand, one may give money or property to an agent with in- 
structions to give it to a third person, and before the mandate is 
executed it may be revoked. Where is the line which divides the 
first from the second case. No other test can be found than that 
furnished by the intention of the settlor or principal as indicated 
by his words and conduct, when he enters into the transaction. If 
his expressed intention read in connection with all the circum- 
stances of the case indicates that the delivery was to be a finality, 
that the money or property was to be from that moment dedicated 
to the third person, the law will give effect to the intention and 
give the latter a property right from that time. It is true that this 
cannot be done against his will, but if there is no duty or obligation 
required from him in return for the property he is to receive, no 
expression of assent is required.!_ Assent may be implied or it may 
be said perhaps more accurately that the property right vests with- 
out assent subject to the possibility of rejection. On the other 
hand, if the use of the money or property was intended to be sub- 
ject to the directions of the person delivering it, if the holding was 
for his benefit and under his orders, the relation is that of principal 
and agent and the third person can acquire no rights until the 
agency has been executed either by actual transfer to the third per- 
son or by some express or implied attornment to him by the agent. 
Mere notice to the third person that an agency has been created 
cannot make it irrevocable, nor can even acceptance or change of 
position by the third person, unless either the principal or the agent 
with authority from the principal has made an offer that the hold- 
ing shall be for the benefit of the third party if he so elects. 

The statement of these principles is easier than the application 





trusts. Follansbee v. Johnson, 28 Minn. 311; Rogers v. Gosnell, 51 Mo. 469. The 
true distinction is well presented by the facts and is explained in the opinions in Fay v. 
Sanderson, 48 Mich. 259; Hidden v. Chappel, 48 Mich. 527. See also Belknap ». 
Bender, 75 N. Y. 446; Roberts v. Ely, 113 N. Y. 128. 

1 Ames, Cas. Trusts, 2d ed., 232, note; Perry on Trusts, 5th ed., § 105. 
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of them to concrete facts. One of the commonest cases involving 
the distinction is that of a general assignment by a debtor for the 
benefit of his creditors. The English courts hold that the delivery 
of such an assignment vests no rights in the creditors. Yet it 
gives rise to something more than a mere agency, for when the 
creditors assent, the assignment cannot be revoked.? It is in effect, 
therefore, under the English view, an offer to the creditors of a 
trust for their benefit. Until the offer is accepted, but no longer, 
the assignee is agent or trustee for the assignor. In the United 
States such assignments are held, with better reason, to create 
irrevocable trusts from the moment the deed is executed.® 

Another illustration is furnished by the facts of a New York 
case. Money was deposited in a bank by a corporation which 
owed coupon bonds to meet a series of coupons about to fall due. 
The bank agreed to apply the money to the payment of the cou- 
pons. Before the coupons had actually been paid a creditor of the 
corporation sued it, and garnisheed the bank. It was held that 
the bank had become a trustee for the coupon holders, and that 
the corporation had no right which could be attached. But where 
goods were put into A’s hands, to sell as the owner should direct 
and distribute the proceeds among certain creditors, it was held 
that only a revocable agency was created.® So where an agent who 
received money from his principal to pay over to a creditor subse- 
quently used the money otherwise for his principal’s benefit, and 
the principal assented, it was held that the creditor had acquired 
no rights.® 

In another respect the law of agency touches the borderland of 
contracts for the benefit of a third person. It is familiar law that 
if a contracting party either is or assumes to be the agent of an- 
other, the latter may sue upon the contract. The right of a third 
person benefited by a contract to sue upon it has sometimes been 
defended on the ground that the promisee was the agent of the 
third person. But the existence of an agency is a question of fact. 
It cannot be assumed as a convenient piece of machinery when in 
fact there was no agency. 





1 Garrard v. Lauderdale, 3 Sim. 1; Smith v. Keating, 6 C. B. 136. 

2 Tbid. 

8 Burrill on Assignments, 6th ed., § 257 Seg. 

* Rogers Locomotive Works v. Kelley, 88 N. Y. 234. Compare Mayer v. Chatta- 
hoochee Bank, 51 Ga. 325. 

5 Comley v. Dazian, 114 N. Y. 161. See also Keithley v. Pitman, 40 Mo. App. 596; 
Kelly v. Babcock, 49 N. Y. 318. 

6 Dixon v. Pace, 63 N.C. 603. See also Center v. McQuesten, 18 Kan. 476. 
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Novations and offers of novation must also be distinguished 
from the other legal relations with which this paper deals. The 
aim of the novation is to substitute for an existing obligation 
another right. To work a novation, it is not enough that a promise 
has been made to the original debtor to pay the debt; nor does 
the assent of the creditor help the matter unless an offer was made 
to him. The theory of novation is that the new debtor contracts 
with the old debtor that he will pay the debt, and also to the same 
effect with the creditor, while the latter agrees to accept the new 
debtor for the old. A novation is not made out by showing that 
the substituted debtor agreed to pay the debt. It must appear 
that he agreed with the creditor to do so. Moreover, this agree- 
ment must be based on the consideration of the creditor’s agree- 
ment to look to the new debtor instead of the old. The creditor’s 
assent to hold the new debtor liable is therefore immaterial unless 
there is assent to give up the original debtor.! 

Promises for the benefit of a third party must also be distin- 
guished from promises to one who has not given the consideration 
for the promise. It is laid down in the books that consideration 
must move from the promisee, and it is sometimes supposed that 
infringement of this rule is the basis of the objection to allowing 
an action by a third person upon a promise made for his benefit. 
Such is not the case. In such promises the consideration does 
move from the promisee, but the beneficiary who seeks to maintain 
an action on the promise is not the promisee. The rule that con- 
sideration must move from the promisee is somewhat technical, 
and in a developed system of contract law there seems no good 
reason why A should not be able for a consideration received 
from B to make an effective promise to C. Unquestionably he 
may in the form of a promissory note,” and the same result is gen- 
erally reached in this country in the case of an ordinary simple 
contract.® 





1 See an article on Novation by Professor Ames, 6 HARV. L. REv. 184. Also 
Knisely v. Brown, 95 Ill. App. 516; Hamlin v. Drummond, 91 Me. 175; Butterfield v. 
Hartshorm, 7 N. H. 345; Warren v. Batchelder, 15 N. H. 129; Smart v. Tetherly, 58 
N. H. 310. 

2 Fanning v. Russell, 94 Ill. 386; McIntyre v. Yates, 104 Ill. 491; Hall v. Jones, 
78 Ind. 466; Mize v. Barnes, 78 Ky. 506; Eaton v. Libbey, 165 Mass. 218; Horn v. 
Fuller, 6 N. H. 511; Farley v. Cleaveland, 4 Cow. 432; 9 Cow. 739. 

8 Pigott v. Thompson, 3 B. & P. 149, by Lord Alvanley; Bell v. Sappington, 111 
Ga. 391; sec. 2747 Ga. Code; Schmucker v. Sibert, 18 Kan. 104, 111; Cabot v. Has- 
kins, 3 Pick. 83; Palmer Bank v. Insurance Co., 166 Mass. 189, 195, 196; Van Eman 
v. Stanchfield, 10 Minn. 255; Gold v. Phillips, 10 Johns. 412; Lawrence v. Fox, 20 
N. Y. 268, 270, 271, 276, 277; Rector v. Teed, 120 N. Y. 583. 
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One more preliminary distinction must be made. A trustee 
can make a contract for the benefit of his cestuz gue trust, and if 
the contract is not performed may sue and recover full damages. 
A contract by which A engages to pay B money as trustee for 
C is unquestionably valid And if B refuses to enforce the con- 
tract, C may bring a bill in equity against A and B, the primary 
equity of which is to compel the trustee to do his duty, but to 
avoid multiplicity of actions a court of equity will decree that A 
pay the money.? It is only in case the trustee, who is the pro- 
misee, refuses to act, that the beneficiary has a right to sue in 
this way.® 

There are two quite distinct types of cases which pass current 
under the name of promises for the benefit of a third person. To 
the first class belong promises where the promisee has no pecuni- 
ary interest in the performance of the contract, his object in enter- 
ing into it being the benefit of a third person. To the second 
class belong promises where the promisee seeks indirectly to dis- 
charge an obligation of his own to a third person by securing from 
the promisor a promise to pay this creditor. These two classes 
are frequently treated as if their correct solution depended upon 
the same principles, but there are important distinctions. 

The first class is properly called a contract for the benefit of a 
third person, and the phrase “ sole beneficiary ” should be reserved 
for this class. As the promisee has no pecuniary interest in the 
performance of the promise, he can have, generally speaking, no 
other intention than to benefit the third person, to give him a 
right. A typical illustration is a contract of life insurance payable 
to some one other than the insured. Whatever may be the ap- 
parent technical difficulties, it is obvious that justice requires some 





1 Such contracts are illustrated in Cope v. Parry, 2 J. & W. 538; Treat v. Stanton, 
14 Conn. 445; Mass. Mut. L. I. Co. v. Robinson, 98 Ill. 324. 

2 Gandy v. Gandy, 30 Ch. D. 57. In this case a promise by a husband to pay 
trustees money for the support of the promisor’s wife and for the education of their 
children was held enforceable by the wife when the trustees refused to sue. It was 
said that the trustees merely intervened because husband and wife could not contract. 
The reasoning and distinctions in this case are not clear. The promise was to pay 
the trustees, who were contracting parties, but the court did not clearly distinguish the 
case from that of a promise to pay a beneficiary directly. Cotton, L. J., suggested as 
an exception to the general rule forbidding one not a party to a contract to sue that “ if 
the contract though in form it is with A is intended to secure a benefit to B so that B 
is entitled to say he has a beneficial right as ces¢ud gue trust under that contract, then 
B would, in a court of equity, be allowed to insist upon and enforce the contract.” In 
the same case it was held that the children could not sue. 

8 Flynn v. Mass. Ben. Assoc., 152 Mass. 288. 
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remedy to be given the beneficiary. The’ original bargain was 
convenient and proper, and the law should find a means to enforce 
it according to its terms. The technical difficulty is twofold. 
The beneficiary is not a party to the contract, and apart from some 
special principle governing this class of cases cannot maintain an 
action. The promisee, though entitled to sue on the promise on 
ordinary principles of contract, having suffered no pecuniary dam- 
‘age by the failure of the promisor to perform his agreement, cannot 
recover substantial damages ;! and if it be granted that the wrong 
of the defendant, not the injury to the plaintiff, furnishes the 
measure of damages, the beneficiary gains nothing thereby ; for 
it is no easier to find a principle requiring the promisee to hold 
what he recovers as a trustee for the beneficiary than to find a 
principle allowing a direct recovery by the beneficiary against the 
promisor.? 

There is no satisfactory solution of these difficulties in the pro- 
cedure of a court administering legal remedies only. But one 
of the functions of equity is to provide a remedy where the com- 
mon law procedure is not sufficiently elastic, and no opportunity 
can be found for the exercise of this function more appropriate 
than the sort of case under consideration. Much of the diffi- 
culty of the situation arises from the fact that three parties are 
interested in the contract. Common law procedure contemplates 
but two sides to a case, and cannot well deal with more. Equity 
can deal successfully with any number of conflicting interests in 
one case, since defendants in equity need have no community of 
interest. 

In the case under consideration the only satisfactory relief is 
something in the nature of specific performance. The basis for 
equity jurisdiction is the same as in other cases of specific per- 
formance. There is a valid contract, and the remedy at law for its 
enforcement is inadequate. As the promisee and the beneficiary 
have both an interest in the performance of the promise, either 
should be allowed to bring suit joining the other as co-defendant 
with the promisor, In this way all parties have a chance to be 
heard. There may always be a possible question as to the respec- 
tive rights of the promisee and the beneficiary, and this question 





1 West v. Houghton, 4 C. P. D. 197 (But see Lloyds v. Harper, 16 Ch. D. 290; 
Re Flavell, 25 Ch. D. 89, 97); Peel v. Peel, 17 W. R. 586, fer James, V. C.; Bur- 
bank v. Gould, 15 Me. 118; Watson wv. Kendall, 20 Wend. 201; Adams v. Union 
R. R. Co., 21 R. I. 134, 137. 

2 Cleaver v. Mut. Reserve Fund Life Assoc., [1892] 1 Q. B. 147, 152. 
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should not be determined in any litigation to which either is not a 
party. 

The right of the beneficiary in such a contract to maintain an 
action was suggested in a number of early English cases, but 
judicial opinion was almost invariably against it.1_ The well-known 
case of Dutton v. Poole,? it is true, allowed an action by a child on 
a promise made to her father, but this decision seems to have been 
exceptional, and indeed professes not to deny that only a party to 
a contract could sue upon it. The court held that the child might 
be so far identified with the parent on account of the nearness of 
relationship as to be regarded as a party to the contract. This 
fictitious identification of child with parent is more suited to 
the notions of early lawyers than to ours. The same kind of rea- 
soning is to be found in cases on marriage settlements where it is 
said that the children of a marriage are “‘ within the consideration 
of the marriage” and may sue upon the covenants for their benefit.* 
Dutton v. Poole has been overruled and the marriage settlement 
cases are generally brought within the principle of trusts. What- 
ever disadvantages the English law on the question may have, it 
has at least the merit of definiteness. A beneficiary has no legal 
rights ;* and though the cases in equity are not all of them easy 
to reconcile, it seems probable that he has no equitable rights, 
either against the promisor or the promisee. In a recent case 
Lindley, L. J., said : — 


“ An agreement between A and B that B shall pay C gives C no right 
of action against B. I cannot see that there is in such a case any differ- 
ence between equity and Common Law. It is a mere question of con- 
tract.” ® 





1 See Viner’s Abr. I. 333-337. 

2 1 Vent. 318, s. c. T. Jones 103; 2 Lev. 210. 

8 See Peachey on Marriage Settlements, 56 seg.; Pollock on Contracts, 7th ed., 210. 

4 Tweddle v. Atkinson, 1 B. & S. 393; Cleaver v. Mutual Reserve Fund Life Assoc., 
[1892] 1 Q. B. 147. In the latter case, Lord Esher said that apart from statute a 
policy of insurance on A’s life payable to his wife gave her no rights. It would be 
payable to A’s executors, and they would not hold as trustees. 

So in Ireland, McCoubray v. Thomson, 11 Ir. Rep. C. L. 226; Clitheroe v. Simpson, 
L. R. 4 Ir. §9; and Canada, Faulkner v. Faulkner, 23 Ont. 252. 

A possible exception to the general rule in England arises where a devise is made 
subject to the condition that the devisee shall pay a sum of money to another. The 
acceptance of the devise was held by Lord Holt to create a personal liability to the 
beneficiary. Ewer v. Jones, 2 Ld. Ray. 937; 2 Salk. 415; 6 Mod. 26. This was fol- 
lowed in Webb w. Jiggs, 4 M. & S. 119, and not denied in Braithwaite v. Skinner, 
5 M. & W. 313, but it was suggested that the value of the devise limited the liability 
of the devisee. For American cases holding the devisee liable see fost, p. 782, n. 3. 

5 Re Rotherham Alum & Chemical Co., 25 Ch. D. 103, 111. See also Eley v. 












CONTRACTS FOR THE BENEFIT OF A THIRD PERSON. 775 


The denial of relief to a beneficiary is so obviously unsatis- 
factory in the case of life insurance policies that by the Married 
Women’s Property Act in England a wife or husband or children, 
named as beneficiary in a policy, are entitled to the proceeds of the 
policy though not to sue for them directly.1_ But the same reasons 
which demand that relief shall be given in the case of an insurance 
policy apply to other contracts where the intention of the promisee 
was to stipulate for a benefit to a third person. Such bargains are 
unquestionably valid contracts and the law should have sufficient 
adaptability to enforce them according to their terms. 

The case of Tweddle v. Atkinson,? for instance, is open to as 
serious criticism as the life insurance case. There the father and 
father-in-law of the plaintiff agreed that each should pay the plain- 
tiff a sum of money and that he should have power to sue for it. It 
was held he could not recover on the promise. If the plaintiff 
could not recover against one who promised to pay him the money, 
it seems clear that he could have no more rights against the 
promisee if the latter collected the money from the promisor by 
way of damages for breach of contract. 

Were it not for strained decisions on the law of trusts, the Eng- 
lish courts would be obliged to make more unfortunate decisions 
than they do. In Moore v. Darton,? money was lent to Moore for 
which he gave this receipt: “ Received the 22d of October, 1843, 
of Miss Darton, for the use of Ann Dye £100, to be paid to her 
at Miss Darton’s decease, but the interest at 4 per cent to be paid 
to Miss Darton.” The court held that a trust for Ann Dye had 
been created ; but the provision as to interest is clear evidence 
that the transaction was a loan, which Moore promised to repay to 
a beneficiary instead of to the lender. 

The second type of case to which reference has been made —a 
contract to discharge an obligation of the promisee — has been held 
in England enforceable only by the promisee.* This rule does not 









































Postive, etc., Life Assurance Co., 1 Ex. D. 88; Melhado v. Porto Alegre Ry. Co., L. 
R. 9 C. P. 503; Re Empress Engineering Co.,15 Ch. D. 125; Gandy v. Gandy, 30 
Ch. D. 57. The remarks in Touche v. Metropolitan Ry. Warehousing Co., L. R. 6 
Ch. 671, must be regarded as overruled. 

The Irish case of Drimmie v. Davies, [1899] 1 I. R. 176, however, was a clear case 
of a promise for the benefit of a third person, and the promise was enforced. 

1 45 & 46 Vict., c. 75, §11. 

21 B.& S. 393. 

8 4 De G.& S. 517; Ames, Cas. Trusts, 2d ed., 39. See also M’Fadden vz. Jenkyns 
1 Phillips 153; Ames, Cas. Trusts, 47. 

# Crow v. Rogers, 1 Strange 592; Price v. Easton, 4 B. & Ad. 433; Re Empress 
102 
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operate as unjustly as the rule in the other type of cases, for here 
both the promisee and the third party have an adequate remedy. 
The object of such a contract must always be primarily and gener- 
ally solely to secure an advantage to the promisee. He wishes to 
be relieved from liability, and he exacts a promise to pay the third 
person only because that is a way of relieving himself. If the 
promisor breaks his promise the promisee suffers material damage, 
namely the amount of the liability which should have been dis- 
charged and which in fact still exists, and according to ordinary 
rules of contract the promisee is liable for this damage.’ The 
third person, moreover, can sue his original debtor. He has the 
right for which he bargained, and if he is given also a direct right 
against the promisor, the latter is subjected to a double right of 
action on a single promise, and the creditor is allowed to take ad- 
vantage of a promise for which he did not furnish the considera- 
tion and in which the contracting parties had their own advantage, 
not his, in mind. 

Yet the creditor is not wholly without interest in the promise to 
pay his claim. That promise is a valuable right belonging to his 
debtor. Ifa solvent promisor has agreed to discharge a debt of 
the promisee to the amount of a thousand dollars, it is as real an 
increase of the assets of the promisee as a promise to pay the latter 
directly that sum, or indeed as the actual payment thereof. It should 
make no difference what form a debtor’s assets take. The law 
should be able to reach them in whatever shape they may be, and 
compel their application to the payment of debts. Obviously a 
promise to pay a debt due a third person cannot be taken on an exe- 
cution against the debtor, nor is it the subject of garnishment ; for 
the promisor, if he is willing to perform his promise, cannot be com- 
pelled to do anything else, and as the promise is not to pay the 
promisee, the promisor cannot be charged as garnishee or trustee 
for him.2, The aid of equity is, therefore, necessary in order to 





Engineering Co., 16 Ch. D. 125, 129; Bonner v. Tottenham Society, [1899] 1 Q. B. 
161. But see Gregory v. Williams, 3 Mer. 582. 

So in Canada, Henderson vz. Killey, 17 Ont. App. 456; s. c. sub nom. Osborne v. 
Henderson, 18 Can. S. C. 698; Robertson v. Lonsdale, 21 Ont. 600. 

1 See post, p. 795, #. 5. 

2 Creditors other than those specified in the promise were not allowed to garnishee 
the promisor in Coleman v. Hatcher, 77 Ala. 217; Clinton Bank v. Studemann, 74 Ia. 
104; Rickman v. Miller, 39 Kan. 362; Edgett v. Tucker, 40 Mo. 523; Baker v. Eglin, 
11 Oreg. 333; Vincent v. Watson, 18 Pa. 96; Putney v. Farnham, 27 Wis. 187. See 
also Pounds v. Chatham, 96 Ind. 342. Compare Mayer v. Chattahoochee Bank, 51 
Ga. 325; Center v. McQuesten, 18 Kan. 476. 
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compel the application of such property to the creditor’s claim, and 
acting as it does by personal decree, equity can readily give the 
required relief. In a bill against the indebted promisee and the 
promisor, the court can order the promisor to perform his promise 
by paying the plaintiff. As the promisee is a party to the litiga- 
tion, his rights will be concluded by such a decree, and the promisor 
will not be subjected to the hardship of the possibility of two 
actions against him by virtue of a single promise.!_ As in the case 
of garnishment, the payment to the plaintiff will discharge the 
obligation to the promisee. Indeed the statutes permitting garnish- 
ment might readily be extended so as to cover this kind of trans- 
action.” 

One peculiarity is to be noticed in regard to the application of such 
a promise to the debt of the promisee. It is a right that not every 
creditor can take advantage of. As to most property the creditor 
who first attaches or files a bill acquires whatever rights his debtor 
has ; but a promise to pay A’s debt to B cannot be made available 
by any creditor except B, since the promisor cannot be required to 
do anything other than what he promised. The only right other 
creditors than B could have would arise if B collected his claim out 
of A’s general assets. The liability which would then arise on the 
part of the promisor to A could be made available by any creditor. 

If this reasoning is sound the claim of the creditor is a derivative 
one. His only interest in the promise is the interest which he has 
in any property belonging to his debtor. This view has consider- 
able support in the decisions in many jurisdictions in regard to 
promises to assume mortgages.’ A promise to assume and pay a 
mortgage for which the promisee is liable can hardly differ in prin- 
ciple from a promise to pay any other debt of the promisee, but the 
mortgage cases are frequently treated as a class by themselves. A 
few cases also of promises to pay unsecured debts are based on sub- 
stantially this theory.* 

The law in this country has not been much affected by statute. 
Such statutes as exist are generally of limited application. Many 








1 The writer is indebted to Professor Ames for this analysis and for authorities and 
enlightening discussion on many points in this article. 

2 In Vermont garnishment by the creditor specified in the promise is allowed. 
Corey v. Powers, 18 Vt. 587; Chapman v. Mears, 56 Vt. 386. See also Henry v. 
Murphy, 54 Ala. 246. 

8 See infra, p. 788, 789. 

* Jesup v. Illinois Central R. R. Co., 43 Fed. Rep. 483, 493; Mercantile Trust Co. 
v. Baltimore, etc., R. R. Co., 94 Fed. Rep. 722; Congregational Soc. v. Flagg, 72 Vt. 
248; Vanmeter’s Ex. v. Vanmeters, 3 Gratt. 148. 
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states make a policy of a life insurance for the benefit of a wife or 
a wife and children good against creditors,! but these statutes are 
silent as to the respective rights of the beneficiary and promisee. 
In Massachusetts, however, the beneficiary of a life insurance 
policy is given a right of action.? California,? North 4 and South Da- 
kota,° and Idaho,® have the same provision that “a contract made 
expressly for the benefit of a third person may be enforced by him 
at any time before the parties thereto rescind it.” The Louisiana 
Code’ allows suit by the beneficiary of a contract, and Virginia ° 
and West Virginia? have the same provision that “if a covenant 
or promise be made for the sole benefit of a person with whom it 
is made, or with whom it is made jointly with others, such person 
may maintain in his own name any action thereon which he might 
maintain in case it had been made with him only, and the con- 
sideration had moved from him to the party making such covenant 
or promise.” The Georgia Code provides ” that “if there be a valid 
consideration for the promise, it matters not from whom it is 
moved, the promisee may sustain his action though a stranger to 
the consideration.” 

The common provision in the so-called code states," that actions 
shall be brought in the name of the real party in interest, is some- 
times referred to as controlling the question,” but it seems to have 
little bearing upon it. The difficult question is whether the third 
person is the real party in interest. It is a question of substantive 
law as to the existence of rights rather than of the procedure ap- 
propriate for their,enforcement. If, as matter of common law, the 
third person is héld entitled to sue in the name of the promisee or 
to treat the promisee as a trustee for him, the provision would 
enable him to sue directly in hisown name. The English common 
law, certainly, does not admit the indirect right any more than the 
direct. The provision has served in some states to add another 
element of confusion. 

In no jurisdiction in this country is the law as strict as it is in 
England. But there is no uniformity in the law of the several 
states. That of Massachusetts probably most nearly approaches 





1 3 Am. & Eng. Cyc., 2d ed., 981. 2 Stat. 1894, c. 225. 

8 Civ. Code, § 1559. 4 Civ. Code, § 3840. 

5 Civ. Code, § 4688. 6 Rev. Stat., § 3221. 

7 Art. 1890; Code of Practice, Art. 35. 8 Code, § 2415. 

9 Code, c. 71, § 2. 10 Code, § 2747. 

11 These statutes are collected in Hepburn, Cases on Code Pleading, 188. 

12 Paducah Lumber Co. v. Paducah Water Supply Co., 89 Ky. 340; Smith v, Smith, 
5 Bush 625, 632; Ellis v. Harrison, 104 Mo. 270, 277. 
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the English rigor. Early decisions which followed what was then, 
supposed to be the English law, and gave a direct right to the sole 
beneficiary of a contract and to a creditor against one who had 
promised to pay his debt, have been overruled.’ But by statute, if 
not otherwise, the beneficiary of a life insurance policy is entitled 
to the proceeds of the policy as against the personal representatives 
of the insured,? and by a later statute ® may sue the insurance com- 
pany in his own name. Further, the Massachusetts court has 
recently held that a policy of fire insurance insuring the premises 
of a mortgagor and taken out and paid for by him, if made payable 
to the mortgagee, may be sued upon by the latter in his own name.* 
The mortgagee’s interest in such a policy is essentially the same as 
any creditor’s interest in a promise made to his debtor to pay the 
debt. It is true the promise of the insurance company is conditional 
and is not to pay the debt as such, but any payment made by the 
insurer operates as payment of the debt vo ¢anto, and, if all the 
parties are solvent it is the mortgagor not the mortgagee who de- 
rives benefit from the payment. The only distinction that seems 
possible to except this case from the general rule in regard to prom- 
ises to pay a debt to a third person is to regard a policy of insurance 
as a mercantile instrument, the effect of which is largely determined 
by business custom ° and which may be sued on like negotiable paper 
by the party to whom it is made payable without regard to who fur- 
nished the consideration or negotiated the contract. This distinc- 
tion seems sound. There are also decisions in Massachusetts, not 





1 Terry v. Brightman, 132 Mass. 318; Marston v. Bigelow, 150 Mass. 45; Nims v. 
Ford, 159 Mass. 575; Wright v. Vermont Life Ins. Co., 160 Mass. 175, overruling 
Felton v. Dickinson, 10 Mass. 287; Felch v. Taylor, 13 Pick. 133; Bacon v. Wood- 
ward, 12 Gray 376, 382. 

2 Stat. 1887, c. 214, sec. 73. 

8 By statute of 1894, c. 225, a beneficiary may sue in his own name upon all policies 
of life insurance issued since that date. A decision in regard to this statute is Wright 
v. Vermont Life Ins. Co., 160 Mass. 170. 

* Palmer Savings Bank v. Insurance Co., 166 Mass. 189, following previous prac- 
tice, which had not before been disputed. The Massachusetts court relies on the fact 
that most courts in the country allow the mortgagee to sue. This is true. See 11 
Am. Encyc. of Pl. and Pr. 394. But such courts also allow any creditor to sue on 
a promise to pay him made to another. 

In Michigan, where as in Massachusetts a creditor cannot sue upon a promise to 
pay his debt, a mortgagee cannot sue upon insurance of the mortgagor made payable 
to the mortgagee. Hartford Fire Ins. Co. v. Davenport, 37 Mich. 609; Minnock z. 
Eureka F. & M. Ins. Co., go Mich. 236. Conf. Hopkins Mfg. Co. v. Aurora F. & M. 
Ins. Co., 48 Mich. 148. 

See Langdell, Summary Contracts, §§ 49, 51. 
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overruled, which hold a devisee who has accepted a devise made con- 
ditional on payment to another personally liable to the beneficiary.} 

A large majority of the states allow the sole beneficiary to sue 
at law ;? but besides Massachusetts, Connecticut,? Michigan,* Min- 
nesota,> New Hampshire,* Vermont,’ Virginia,’ and to some degree 
Pennsylvania,’ do not allow an action. In Connecticut, Michigan, 
Vermont, and Virginia, however, it seems that a suit in equity 
might be maintained.” The law of New York is in rather dubious 
condition. It has been laid down in some cases that in order to 
entitle one who is not a party to a contract to sue upon it, the 
promisee must owe him some duty; but from recent cases it 
seems that a moral duty is enough, and this gives the court consider- 





1 Felch v. Taylor, 13 Pick. 133; Adams v. Adams, 14 Allen 65. In Prentice v. 
Brimhall, 123 Mass. 291, 293, Gray, C. J., explained these decisions by the lack of 
equity powers in the court when the first decision was made. As no equitable charge 
on the property could have been enforced, the defendant would have escaped alto- 
gether if not held personally liable. 

2 See note I. at end of article. 

8 Baxter v. Camp, 71 Conn. 245. The court leaves the question open whether a 
suit in equity in which the representatives of the promises were joined could be main- 
tained. 

4 Wheeler v. Stewart, 94 Mich. 445; Linneman v. Moross, 98 Mich. 178. The 
court left open the question whether there was an equitable right. 

5 Jefferson v. Asch, 53 Minn. 446; Union Ry. Storage Co. v. McDermott, 53 Minn. 
407. In the first of these cases the court says, “ Where there is nothing but the 
promise, no consideration from such stranger and no duty or obligation to him on the 
part of the promisee, he cannot sue upon it.” 

6 Curry v. Rogers, 21 N. H. 247. 

7 Crampton v. Ballard, 10 Vt. 251; Hall v. Huntoon, 17 Vt. 244; Fugure v. Mut. 
Soc. of St. Joseph, 46 Vt. 362. But in Hodges v. Phelps, 65 Vt. 303, it was held 
that a devise subject to the payment of a legacy imposed a personal liability on the 
devisee, if he accepted the devise. 

8 Ross v. Milne, 12 Leigh 204. But see code of 1887, § 2415, construed in New- 
berry Land Co. v. Newberry, 95 Va. 111. In Taliaferro v. Day, 82 Va. 79, an 
accepted devise subject to a legacy was held to impose a personal liability. 

® Edmundson v. Penny, 1 Barr. 334; Guthrie v. Kerr, 85 Pa. 303. See, however, 
Ayers Appeal, 28 Pa. 179; Merriman v. Moore, go Pa. 78, 81; Hostetter v. Hollin- 
ger, 117 Pa. 606. If the promisor receives property as the consideration for a pro- 
mise to make a payment, though the promisor is under no obligation to use the pro- 
perty received or its proceeds for the purpose, the Pennsylvania court apparently by 
an unwarranted extension of the law of trusts holds the promisor liable. 

10 See cases in preceding notes. 

11 Vrooman wv. Turner, 69 N. Y. 280, 283; Beveridge v. N. Y. Elevated R. R., 112 
N. Y. 1, 26; Lorillard v. Clyde, 122 N. Y. 498; Townsend v. Rackham, 143 N. Y. 
516; Sullivan v. Sullivan, 161 N. Y. 554; Coleman z. Hiler, 85 Hun 547. See also 
Glens Falls Gas Light Co. v. Van Vranken, 11 N. Y. App. Div. 420; Opper zw. Hirsch, 
68 N. Y. Supp. 879. Compare the cases of Little v. Banks, 85 N. Y. 281, and Todd 
v. Weber, 95 N. Y. 181. 
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able latitude.!_ Minnesota has adopted the same distinction.2 Mis- 
souri also has held some duty necessary and a moral duty sufficient,® 
but the latest decision inconsistently dispenses with the require- 
ment.* A suggestion of the sort is occasionally found in other states.® 
The supposed necessity results from a confusion of the two distinct 
types of cases. The early New York cases bearing on the right of 
a creditor to sue one who promises the debtor to pay the debt 
recognized that the creditor's right was derivative and that it was 
by virtue of his claim against the debtor that he acquired a right 
to sue upon the promise to the debtor. But the requirement of a 
debt or duty is wholly inapplicable to contracts for the sole benefit 
of a third person. It might equally well be said that a gift should 
be invalid unless the donor was under a duty to make it. More- 
over, whenever such a requirement is proper a moral obligation 
cannot suffice. When an obligation is of such a character that 
the obligee cannot enforce it directly against the obligor, it can no 
more furnish the basis for a right against one who has promised 
the obligor to pay the debt, than it could for the garnishment of a 
debt due to the obligor. In the first case cited as illustrating the 
New York rule it was true not only that the promisee was under 
no duty to the plaintiff, but also that the plaintiff was not in- 
tended by the promisee as the beneficiary of the contract. The 
benefit expected to result to the plaintiff was merely incidental 
to the general object of the contract. This was sufficient ground 
for the decision; but in the later cases where the doctrine was 
applied the result was needlessly to defeat an intended gift. 

There are several recurring situations which illustrate the con- 
tract for the sole benefit of a third person. The commonest is the 
case already referred to of a life insurance policy for the benefit 
of another. This case may well be regarded as depending upon 
the nature of a policy of insurance as a mercantile instrument. 
At all events the insurance decisions form a class by themselves, 
and but little reference is made in them to the general law of con- 





1 Buchanan v. Tilden, 158 N. Y. 109; Knowles v. Erwin, 43 Hun 150, affd. 124 
N. Y. 633; Whitcomb v. Whitcomb, 92 Hun 443; Babcock v. Chase, 92 Hun 264; 
Luce wv. Gray, 92 Hun 599. In all these cases the promise was to pay money to a 
dependent relative. 

2 See cases, p. 780, n. 5. 

8 Phoenix Ins. Co. v. Trenton Water Co., 42 Mo. App. 118; Howsmon v. Trenton 
Water Co., 119 Mo. 304; St. Louis v. Von Phul, 133 Mo. 561; Devers v. Howard, 
144 Mo. 671; Glencoe Lime Co. v. Wind, 86 Mo. App. 163. 

# Crone v. Stinde, 156 Mo. 262. 

5 Sample v. Hale, 34 Neb. 220; Lyman v. Lincoln, 38 Neb. 794. 
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tracts. Presumably everywhere the beneficiary is given a right 
to enforce such a policy, and generally by a direct action. This 
result has been reached in England and Massachusetts by statute, 
but in most states without the aid of statute. 

Another common illustration arises on these or similar facts : 
A parent gives property to a son, who upon receiving it promises 
to make specified payments to daughters or others either at once 
or upon the death of the donor. There is properly no trust or 
even equitable charge, because it is contemplated that the son shall 
deal as he sees fit with the property transferred to him and pay 
the beneficiaries from any source he chooses. Courts are rightly 
almost universally unwilling to deny the beneficiaries a remedy in 
such a case.2— Even in England there are cases that have never 
been overruled, in which a beneficiary was allowed to recover in 
an action of debt against a devisee whose devise was left upon the 
condition that he should make a payment tothe beneficiary. If the 
devisee accepts the gift he is personally liable to perform the duty 
which he thereby assumes, and his liability is not restricted to the 
value of the property he has received.? So far as this question of 





145 & 46 Vict. c. 75,§ 11; Mass. Stats. 1887, c. 214, § 73; 1894, c. 225. (See 
Cleaver v. Mut. Reserve Fund Life Assoc., [1892] 1 Q. B. 147; Nims wv. Ford, 159 
Mass. 575; Wright v. Vermont Life Ins. Co., 160 Mass. 170.) Numerous authorities 
in other jurisdictions are collected in 3 Am. & Eng. Cyc. 980. 

2 Beals v. Beals, 20 Ind. 163; Henderson v, McDonald, 84 Ind. 149; Waterman z. 
Morgan, 114 Ind. 237; Stevens v. Flannagan, 131 Ind. 122; Weinreich v, Weinreich, 
18 Mo. App. 364; Knowles v. Erwin, 43 Hun 150; 124 N. Y. 633; Luce v. Gray, 92 
Hun 599; Thompson v. Gordon, 3 Strobh. 196. See also Lawrence v. Oglesby, 178 
Ill. 122. 

Contra are Townsend v. Rackham, 143 N. Y. 516; Coleman vz. Hiler, 85 Hun 547 
(the promisee in these cases was under no moral duty to the beneficiaries); Guthrie 
v. Kerr, 85 Pa. 303 (conf. Hostetter v. Hollinger, 117 Pa. 606). Relief in an action at 
law was also denied in Baxter v. Camp, 71 Conn. 245, and Linneman v. Moross, 98 
Mich. 178; but it was suggested that the plaintiff might have a remedy in equity. 

8 Ewer v. Jones, 2 Ld. Ray. 937; 2 Salk. 415; 6 Mod. 26; Webb v. Jiggs, 4 M. & S. 
119; Braithwaite v. Skinner, 5 M. & W. 313. In the last case it was said by some 
of the judges that the plaintiff's recovery would be restricted to the value of the 
land. 

In this country the devisee is personally liable without restriction. Harland v. 
Person, 93 Ala. 273; Williams v. Nichol, 47 Ark. 254; Millington v. Hill, 47 Ark. 
301; Lord v. Lord, 22 Conn. 595; Olmstead v. Brush, 27 Conn. 530; Zimmer v. Sen- 
nott, 134 Ill. 505; Porter v. Jackson, 95 Ind. 210; Owing’s Case, 1 Bland 370; Felch 
v. Taylor, 13 Pick. 133; Bacon v. Woodward, 12 Gray 376, 382; Adams v. Adams, 
14 Allen 65; Prentice v. Brimhall, 123 Mass. 291, 293; Smith v. Jewett, 4o N. H. 
530, 535; Wiggin v. Wiggin, 43 N. H. 561; Glen v. Fisher, 6 Johns. Ch. 33; Gridley 
v. Gridley, 24 N. Y. 130; Loder v. Hatfield, 71 N. Y. 92; Brown v. Knapp, 79 N. Y. 
136; Yearly v. Long, 40 Ohio St. 27; Flickinger v. Saum, 40 Ohio St. 591; Hoover 
v. Hoover, 5 Pa. 351; Etter v. Greenwalt, 98 Pa. 422; Dreer v. Pennsylvania Co., 
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personal liability is concerned these cases present quite as much 
difficulty in principle as the cases where the gift is made cuter 
ULVOS. 

In most jurisdictions no distinction is made when the promise 
is based on valid consideration other than a transfer of property ; 
for instance, services or forbearance of a claim.! 

It is acommon stipulation in a building contract that the con- 
tractor will pay all bills for labor and materials. In most cases the 
fulfilment of this promise by the contractor operates to discharge 
a liability of the owner of the building, whose building would be 
liable to satisfy the liens given by the law to workmen and ma- 
terialmen. It cannot, therefore, be inferred that the promisee 
requires the promise in order to benefit such creditors of the con- 
tractor. The natural inference is that his object is to protect 
himself or his building. When, however, the owner of the building 
is a municipality, or county, or state, such an inference cannot so 
readily be justified, for the laws give no liens against the buildings 
of such owners. In such cases if the stipulation can be regarded 
as the result of more than the accidental insertion of a provision 
common in building contracts without reflection as to its necessity, 
it must be supposed that the object was to benefit creditors of the 
contractor. This supposition becomes a certainty when the legis- 
lature in view of litigation in the courts in regard to the matter 
enacts that all building contracts made by towns or counties shall 
contain such a stipulation. Creditors have in some states been 
allowed not only to take advantage of the promise but to sue the 
contractor and his sureties upon a bond given, by him to secure 
the performance of his contract.” 





108 Pa. 26; Jordan v. Donahue, 12 R. I. 199; Hodges v. Phelps, 65 Vt. 303; Talia- 
ferro v. Day, 82 Va. 79. 

1 Allen v. Davison, 16 Ind. 416; Marcett v. Wilson, 30 Ind. 240; Strong v. Marcy, 
33 Kan. 109; Clarke v. McFarland’s Exec., 5 Dana 45; Benge v. Hiatt’s Adm., 82 
Ky. 666; Felton v. Dickinson, 10 Mass. 287 (overruled by Marston ». Bigelow, 150 
Mass. 45); Todd v. Weber, 95 N. Y. 181; Buchanan w. Tilden, 158 N. Y. 109; Whit- 
comb v. Whitcomb, 92 Hun 443; Babcock v. Chase, 92 Hun 264. 

See also Lawrence v. Oglesby, 178 Ill. 122. 

But in Pennsylvania, though the promise is perhaps enforceable by the beneficiary 
when the consideration is the transfer of property, it is not if the consideration is any- 
thing else. Edmundson v. Penny, 1 Barr 334. See also Washburn v. Interstate 
Investment Co., 26 Oreg. 436. 

2 Baker v. Bryan, 64 Ia. 561 (but see Hunt v. King, 97 Ia. 88); St. Louis v. Von 
Phul, 133 Mo. 561 (overruling Kansas City Sewer Pipe Co. 7. Thompson, 120 Mo. 
218) ; Devers v. Howard, 144 Mo. 671; Glencoe Lime Co. v. Wind, 86 Mo. App. 163; 
Sample v. Hale, 34 Neb. 220; Lyman z. Lincoln, 38 Neb. 794; Doll v. Crume, 41 Neb. 
655; Korsmeyer Co, v. McClay, 43 Neb. 649; Kaufmann v. Cooper, 46 Neb. 644; 

103 
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A somewhat similar case arises where a water company contracts 
to furnish water sufficient to supply the hydrants of a town or dis- 
trict, and the failure of the water company to keep its promise to 
the town results in the destruction of a building by a fire which 
might have been extinguished but for the lack of water. The 
owner of the house is not generally allowed to sue on such a pro- 
mise. Though the town or district which is the promisee, not be- 
ing itself liable for the lack of water or for the destruction of the 
building, has no pecuniary interest in the performance of the pro- 
mise, yet it may be doubted whether the stipulation was exacted 
for the benefit of such people as might have their buildings de- 
stroyed from lack of*water. It is a more reasonable construction 
that the object of the promise is to benefit the community as a 
whole. Whatever may be the reason, the plaintiff is not usually 
allowed to recover in such cases.} 

A telegraph company’s contract made with the sender of a tele- 
gram to deliver it to the person addressed is sometimes treated as 
a contract made for the sole benefit of the latter, who is allowed 
to sue for this reason.2, In some cases this construction is fair 
enough, but senders of telegrams perhaps more frequently are seek- 
ing objects of their own rather than the benefit of another. 


One of the numerous ways of making out a fictitious considera- 





Hickman v. Loyal, 47 Neb. 816; King v. Murphy, 49 Neb. 670; Rohman z. Gaiser, 
53 Neb. 474; Pickle Marble Co. v. McClay, 54 Neb. 661. Contra, Jefferson v. Asch, 
53 Minn. 446; Union Ry. Storage Co. v. McDermott, 53 Minn. 407; Buffalo Cement 
Co. v. McNaughton, 90 Hun 74; 156 N. Y. 702; 157 N. Y. 703; Parker v. Jeffery, 
26 Oreg. 186; Brower Lumber Co. v. Miller, 28 Oreg. 565. See also Montgomery 
v. Rief, 15 Utah 495. 

An action on the bond presents the difficulty that the plaintiffs not only are not the 
promisees, but are not the payees. The promise is to pay the penalty of the bond, 
not to the creditors, but to the town or county. This difficulty is not much alluded 
to in the cases. See, however, Jefferson v. Asch, and Buffalo Cement Co. v. Mc- 
Naughton, supra. 

1 Boston Safe Deposit Co. wv. Salem Water Co., 94 Fed. Rep. 240; Nickerson v. 
Bridgeport Hydraulic Co., 46 Conn. 24; Fowler v. Water Co., 83 Ga. 219; Davis z. 
Water Works, 54 Ia. 59; Becker v. Keokuk Water Works, 79 Ia. 419; Phoenix Ins. 
Co. v. Trenton Water Co., 42 Mo. App. 118; Howsmon v. Trenton Water Co., 119 
Mo. 304; Eaton v. Fairbury Water Works, 37 Neb. 546; Ferris v. Carson Water Co., 
16 Nev. 44; Wainwright v. Queens County Water Co., 78 Hun 146; 3 Lea 45. 
Contra, Paducah Lumber Co. v. Paducah Water Supply Co., 89 Ky. 340. 

2 Western Union Tel. Co. v. Hope, 11 Ill. App. 291 (but see Western Union Tel. 
Co. v. Dubois, 128 Ill. 248); Western Union Tel. Co. v. Fenton, 52 Ind. 3 (statutory) ; 
Markel v. Western Union Tel. Co., 19 Mo. App. 80 (statutory); Aiken v. Western 
Union Tel. Co., 5 S. C. 371; Western Union Tel. Co. v. Jones, 81 Tex, 271. The 
cases allowing a right of action, based on various reasons, are collected in Joyce on 
Electric Law, § 1008. 
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tion for charitable subscriptions is to regard the promises of the 
subscribers as mutual promises to pay the beneficiary, who is then 
allowed to sue as on acontract made for its benefit.! In fact, in 
such subscriptions the promise, on a fair construction, almost al- 
ways runs directly to the beneficiary or to trustees representing it. 

In a recent New Jersey case? the beneficiary was undetermined 
when the contract was made. The defendant contracted to pay 
$750 to the owner of the foal by the defendant’s stallion that first 
trotted a mile in 2.30. The plaintiff who answered the description 
was allowed to sue on the contract though not a party to it. 

A decision in Indiana® presents the rather unusual case of the 
enforcement -by injunction of a promise for the benefit of a third 
person. The defendant as lessee of certain premises had cove- 
nanted with the lessor to sell on the premises no beer except that 
manufactured by the plaintiff company. The lessor was a relative 
of stockholders in the company, but had no pecuniary interest in 
the matter. The company was granted an injunction to enforce 
the covenant.! 

It is in regard to contracts to discharge a debt of the promisee 
that the greatest confusion prevails. In the first place the in- 
trinsic difficulty of the case is greater than where the third person 
is the sole beneficiary of the contract. Trust, agency, novation, 
must here be carefully distinguished, and the facts may not clearly 
indicate in which class a particular case belongs, since the parties 
may not have sufficiently expressed any intention. Further, it is 
in this class of cases that the reasoning of the courts is most arti- 
ficial. New York by the decision of Lawrence v. Fox® has done 
more than any other jurisdictions to spread and strengthen the 
theory that a third person can sue on such a contract. In a later 
case ® the New York court said :— 





1 Rogers v. Galloway Female College, 64 Ark. 627; Wilson v. First Presbyterian 
Church, 56 Ga. 554; Irwin v. Lombard University, 56 Ohio St. 9, 20. See also Hale 
v. Ripp, 32 Neb. 259; Roberts v. Cobb, 31 Hun 150; Parsons, Contracts, 8th ed., 
468 seg. Contra is Curry v. Rogers, 21 N. H. 247. A curious case where the promises 
actually were by the subscribers to each other is New Orleans St. Joseph’s Assoc. v. 
Magnier, 16 La. Ann. 338. A number of hatters agreed to close their shops on Sun- 
day. For any breach it was agreed that the offender should pay the plaintiff $100. 
The plaintiff was not allowed to recover because its benefit was not the object of the 
contract, 

2 Whitehead v. Burgess, 61 N. J. L. 75. 

3 Ferris v. American Brewing Co., 155 Ind. 539. 

4 And in Chicago, etc., R. R. v. Bell, 44 Neb. 44, an agreement not to sue a third 
person was effectively used as a barto an action against the latter. See also Ayer’s 
Appeal, 28 Pa. 179. 

5 20 N. Y. 268. 6 Simson v. Brown, 68 N. Y. 355, 361. 



































ili adinai enti ii gi is se —- ™ 
ets Egle TRB ST as a ee ee Nh a Re fo BA 






BREA. ll tatecnl oa SAIS 





teamesininie, 










SEO TTT EE SE es AOE 


786 HARVARD LAW REVIEW. 


“It is not every promise made by one to another from the performance 
of which a benefit may ensue to a third, which gives a right of action to 
such third person, he being neither privy to the contract, nor to the con- 
sideration. The contract must be made for his benefit as its object, and 
he must be the party intended to be benefited.” 


This language or similar language is adopted in other cases.!_ Do 
the courts which use it really believe that the intent of the prom- 
isee in such a case as Lawrence v. Fox is to benefit the third party ? 
When a grantor of premises subject to a mortgage requires the 
grantee to assume and agree to pay the mortgage, is it the welfare 
of the mortgagee that the grantor is considering, or is it his own? 
Whatever may be the answer to these questions, the jurisdictions 
are few which do not allow the creditor a direct action at law 
against the promisor. Connecticut, Massachusetts,? Michigan,* 
and North Carolina® are absolutely committed against the doctrine. 
The United States Supreme Court,® Maryland,’ New Hampshire,® 





1 Central Trust Co. v. Berwind-White Co., 95 Fed. Rep. 391; Thomas Mfg. Co. v. 
Prather, 65 Ark. 27; Hall v. Alford, 49S. W. Rep. 444 (Ky.); Jefferson v. Asch, 53 
Minn. 446; State v. St. Louis, etc., R. R., 125 Mo. 596, 617; Garnsey v. Rogers, 47 
N. Y. 233; Vrooman v. Turner, 69 N. Y. 280, 283; Beveridge v. N. Y. Elevated R. R., 
112 N. Y. 1, 26; Parker v. Jeffery, 26 Oreg. 186, 188. 

2 Morgan v. Randolph-Clowes Co., 73 Conn. 396. See also Baxter v. Camp, 71 
Conn. 245. These cases overrule earlier decisions, ¢. g. Crocker v. Higgins, 7 Conn. 
342; Steene v. Aylesworth, 18 Conn. 244, 252. 

8 Mellen v. Whipple, 1 Gray 317; Flint v. Pierce, 99 Mass. 68; Exchange Bank v. 
Rice, 107 Mass. 37; Rogers v. Union Stone Co., 130 Mass. 581; Aigen v. Boston & 
Maine R. R., 132 Mass. 423; Morrill v. Allen, 136 Mass. 93; Borden v. Boardman, 
157 Mass. 410; White v. Mt. Pleasant Mills, 172 Mass. 462. See also cases of mort- 
gage, post, p. 787, n. 7. 

4 Pipp v. Reynolds, 20 Mich. 88; Turner v. McCarty, 22 Mich. 265; Halsted v. 
Francis, 31 Mich. 113; Hartford Fire Ins. Co. v. Davenport, 37 Mich. 609; Hicks v. 
McGarry, 38 Mich. 667; Hunt v. Strew, 39 Mich. 368, 371; Booth v. Conn. Mut. Life 
Ins. Co., 43 Mich. 299; Ayres v. Gallup, 44 Mich. 13; Edwards v. Clements, 81 
Mich. 513; Minnock v. Eureka F. & M. Ins. Co., 90 Mich. 236; Bliss v. Plummer’s 
Extr., 103 Mich. 181. 

5 Morehead v. Wriston, 73 N. C. 398; Peacock v. Williams, 98 N. C. 324; Wood- 
cock v. Bostic, 118 N. C. 822. 

6 National Bank v. Grand Lodge, 98 U. S. 123. See also Constable v. National 
S. S. Co., 154 U. S. 51; Johns v. Wilson, 180 U.S. 440; Nebraska Bank v. Nebraska 
Hydraulic Co., 14 Fed. Rep. 763 ; Jesup v. Illinois Central Co., 43 Fed. Rep. 483, 493 ; 
Hennessy v. Bond, 77 Fed. Rep. 405; Mercantile Trust Co. v. Baltimore & Ohio Co., 
94 Fed. Rep. 722. 

7 Hand v. Evans Marble Co., 88 Md, 226. But see Small v. Schaefer, 24 Md. 143; 
Seigman v. Hoffacker, 57 Md. 321. 

8 Warren v. Batchelder, 15 N. H. 133. Conf. Warren v. Batchelder, 16 N. H. 580; 
Lang v. Henry, 54 N. H. 57; Hunt v. New Hampshire Fire Assoc., 68 N. H. 305, 
308. In the case last cited the court say, “The debt is in equity his debt.” “If for 
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Pennsylvania,! and Wyoming,” at least, do not accept it unequiv- 
ocally. A few other jurisdictions apart from local statutes or 
codes of procedure would hold the creditors’ only right to be 
derivative and in equity.® 

The most universal illustration of the right of the creditor to 
sue is where the grantee of premises subject to a mortgage 
assumes and agrees to pay the mortgage. In England,‘ Ireland,® 
and Canada® this gives the mortgagee no right. But the only 
state in this country where it has definitely been decided that the 
mortgagee cannot proceed against the grantee is Massachusetts.’ 
Of the other jurisdictions which do not accept the doctrine of 





technical reasons the law is powerless to enforce the duty, equity is subject to no 
such weakness.” 

1 Blymire v. Boistle, 6 Watts 182; Ramsdale v. Horton, 3 Barr 330; Campbell 
v. Lacock, 40 Pa. 450; Robertson v. Reed, 47 Pa. 115; Torrens v. Campbell, 74 Pa. 
470; Kountz v. Holthouse, 85 Pa. 235, 237; Adams v. Kuehn, 119 Pa. 76; Freeman 
v. Pennsylvania R. R. Co., 173 Pa.274. But see Strohecker v. Grant, 16 S. & R. 237, 
241; Hind v. Holdship, 2 Watts 104; Commercial Bank v. Wood, 7 W. & S. 89; 
Vincent v. Watson, 18 Pa. 96; Bellas v. Fagely, 19 Pa. 273; Townsend v. Long, 77 
Pa, 143; White v. Thielens, 106 Pa. 173; Delp v. Brewing Co., 123 Pa. 42. See also 
mortgage cases, fost, p. 809. 

The rule in Pennsylvania seems to be that in general the creditor cannot sue, but 
“among the exceptions are cases where the promise to pay the debt of a third per- 
son rests upon the fact that money or property is placed in the hands of the promisor 
for that particular purpose, also where one buys out the stock of a tradesman and 
undertakes to take the place, fill the contracts, and pay the debts of his vendor.” 
Adams v. Kuehn, 119 Pa. 76, 86. The first exception thus stated is that of a trust, 
but in its application of the rule the Pennsylvania court has gone beyond trusts 
properly so called. 

2 McCarteney v. Wyoming Nat. Bank, 1 Wyo. 382. 

8 The early Indiana law allowed a remedy in equity only. Bird v. Lanius, 7 Ind. 
615; and since the code has made legal and equitable procedure the same, it has still 
been recognized that the creditor’s right is equitable. Davis v. Calloway, 30 Ind. 
112; Hendricks v. Frank, 86 Ind. 278, 284. Aside from statute it is probable that in 
Virginia and West Virginia the creditor would be allowed only an equitable right. 

4 Tweddell v. Tweddell, 2 Bro. Ch. 152; Oxford v. Rodney, 14 Ves. 417; Barham 
v. Thanet, 3 M. & R. 607; Re Errington, [1894] 1 Q. B. 11; Bonner v. Tottenham 
Society, [1899] 1 Q. B. 161. 

5 Barry v. Harding, 1 Jones & Lat. 475, 485. 

6 Aldous v. Hicks, 21 Ont. 95; Frontenac Loan Co. v. Hysop, 21 Ont. 577. See 
also Williams v. Balfour, 18 Can. S. C. 472. Re Cozier, 24 Grant 537, contra, is over- 
ruled. 

7 Mellen v. Whipple, 1 Gray 317; Pettee v. Peppard, 120 Mass. 522, 523; Prentice 
v. Brimhall, 123 Mass. 291; Coffin v. Adams, 131 Mass. 133; Rice v. Sanders, 152 

Mass. 108; Creesy v. Willis, 159 Mass. 249. No attempt seems to have been made in 
Massachusetts to enforce the mortgagee’s claim by a bill in equity against the mort- 
gagor and his grantee. Apparently it is assumed that no relief would be granted. In 
Rice v. Sanders it is said that the grantee’s promise “ gave no additional rights to the 
mortgagee.” 
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Lawrence v. Fox, Connecticut! and Michigan? have statutes 
which cover the case; the United States Supreme Court? and 
North Carolina* give equitable relief on substantially the prin- 
ciples herein advocated ; and if the attitude of the Maryland and 
Pennsylvania courts towards this class of cases is inconsistent 
with their general rule, they are not deterred on that account from 
giving the mortgagee relief. It is a curious circumstance that 
though a promise by a third person to pay a mortgage debt cannot 
be distinguished in principle from a promise to pay any other 
debt, the question has been to some extent separately dealt with. 
Perhaps, because the subject of mortgages fell within the scope of 
equity jurisdiction, the attempt was early made by mortgagees to 
sue in equity those who had assumed an obligation to pay the 
mortgage, while no such attempt was made with other debts. The 
earlier cases were in New York, and the result of them is thus 
summarized in a later decision which first extended the mortga- 
gee’s right to a direct action at law. 


“Tf the plaintiff had sought to foreclose the mortgages in question and 
to charge the defendant with the deficiency which might remain after 
applying the proceeds of the sale, and had made both the mortgagor and 
the present defendant parties, the authorities would be abundant to sus- 
tain the action in both aspects.” ® 


The earlier New York doctrine has had considerable following 
in other jurisdictions. Alabama,® California,’ Connecticut,’ Indi- 





1 Gen. Stat., § 983; Morgan v. Randolph-Clowes Co., 73 Conn. 396, 398. 

2 Comp. Laws 1897, § 519; Crawford v. Edwards, 33 Mich. 354; Miller v. Thomp- 
son, 34 Mich. 10; Taylor v. Whitmore, 35 Mich. 97; Carley v. Fox, 38 Mich. 387; 
Winans v. Wilkie, 41 Mich. 264; Unger v. Smith, 44 Mich. 22; Corning v. Burton, 
102 Mich. 86; Jehle v. Brooks, 112 Mich. 131; Terry v. Durand Land Co., 112 Mich. 
665. It is essential that the grantee and the mortgaged land be within the jurisdic- 
tion. Booth v. Connecticut Mut. Life Ins. Co., 43 Mich. 299. 

8 See p. 789, n. 8. * See p. 789, n. 4. 

5 Burr v. Beers, 24 N. Y. 178, per Denio, J., citing Curtis v. Tyler, 9 Paige 432; 
Halsey v. Reed, 9 Paige 446; March v. Pike, 10 Paige 595; King v. Whitely, 10 Paige 
465; Blyer v. Monholland, 2 Sandf. Ch. 478; Vail v. Foster, 4 N. Y. 312; Trotter v. 
Hughes, 12 N. Y. 74; Belmont v. Coman, 22 N. Y. 438. See also Wager v. Link, 
150 N. Y. 549. 

6 Young v. Hawkins, 74 Ala. 370. 

7 Williams v. Naftzger, 103 Cal. 438; Alvord v. Spring Valley Gold Co., 106 Cal. 
547; Tulare County Bank v. Madden, 109 Cal. 312; Hopkins v. Warner, 109 Cal. 
133. In California by statute an independent action cannot be maintained even 
against the mortgagor on a debt secured by mortgage. Code Civ. Proc., §720. The 
mortgaged property must first be exhausted. Stockton Saving & Loan Soc. v. Har- 
rold, 127 Cal. 612, 617. 

8 Bassett v. Bradley, 48 Conn. 224. See also Gen. Stat., §983; Morgan v. Randolph- 
Clowes Co., 73 Conn. 396, 398. 
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ana,! Maryland,? Michigan,’ New Jersey,* North Carolina,> North 
Dakota,® Vermont,’ Virginia,’ and the United States Supreme 
Court® have adopted it. The phrase commonly used is that the 
mortgagee is “subrogated” to the rights of the mortgagor, who 
is the promisee. The use of the word subrogation is not wholly 
fortunate. It suggests analogies which do not exist, with the 
position of a surety who has paid the debt. In fact, it is merely the 
application by a court of equity of property of a debtor, the mort- 
gagor, to the payment of the debt; and whatever terminology is 
used there is no doubt that this is substantially the meaning of 
the courts which have followed the early New York decisions. 

Even courts which derive the right of the mortgagee to sue 
the grantee from his right to enforce the mortgagor’s rights, too 
frequently allow the suit to be maintained without joinder of the 
mortgagor. The essential reason why the proceeding should be 
in equity is because the mortgagor ought to be joined, since it is 
his property —that is, a promise to him — of which the plaintiff 
is seeking to avail himself, and that property should not be taken 
without giving the owner his day in court. Moreover, it is unfair 
to the grantee to charge him at the suit of the mortgagee unless 
at the same time all claim against him on the part of the mort- 
gagor is extinguished. This cannot be judicially determined unless 
the mortgagor is joined.” 

It frequently happens that several grantees successively buy the 





1 See cases cited, p. 808, n. III. 

2 George v. Andrews, 60 Md. 26; Chilton v. Brooks, 72 Md. 554; Stokes v. Det- 
rick, 75 Md. 256. 

8 Crawford v. Edwards, 33 Mich. 354; Miller v. Thompson, 34 Mich. 10; and see 
supra, p. 788, n. 2. 

* Klapworth v. Dressler, 13 N. J. Eq. 62; Pruder v. Williams, 26 N. J. Eq. 210; 
Crowell v. Currier, 27 N. J. Eq. 152, 650; Wise v. Fuller, 29 N. J. Eq. 257; Green z. 
Stone, 54 N. J. Eq. 387; Whittaker v. Belvidere Co., 55 N. J. Eq. 674, 688. 

5 Woodcock v. Bostic, 118 N. C. 822. 

6 Moore v. Booker, 4 N. Dak. 543. 

7 Davis v. Hulett, 58 Vt. 90; Hodges v. Phelps, 65 Vt. 303. 

8 Willard v. Worsham, 76 Va. 392; Osborne v. Cabell, 77 Va. 462; Francisco v. 
Shelton, 85 Va. 779; Fisher v. White, 94 Va. 370; Ellett v. McGhee, 94 Va. 377. 

® Keller v. Ashford, 133 U. S. 610; Willard v. Wood, 135 U.S. 309, 314. See 
also Winters v. Hub Mining Co., 57 Fed. Rep. 287. But in a case arising under the 
Arizona Code, which assimilates legal and equitable procedure, a direct action was 
allowed against the grantee in Johns v. Wilson, 180 U. S. 440. 

10 In Keller v. Ashford, 133 U. S. 610, 626, the court noticed the question and dis- 
posed of it thus: “ Although the mortgagor might properly have been made a party to 
this bill, yet as no objection was taken on that ground at the hearing, and the omis- 
sion to make him a party cannot prejudice any interest of his, or any right of either 
party to this suit, it affords no ground for refusing relief.” See also Miller v. Thomp- 
son, 34 Mich. 10; Pruden v. Williams, 26 N. J. Eq. 210. 
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premises and assume payment of the mortgage. It is rightly held 
that the last grantee can be charged as well as the immediate 
grantee of the mortgagor. The same reasoning which justifies 
charging the first grantee through his obligation to the mortga- 
gee’s debtor requires the application of the obligation of the second 
grantee to the first grantee in order to satisfy the obligation of the 
latter to the mortgagor, and so on.! 

Moreover, all who have assumed the mortgage may be charged 
though they have parted with the premises.2, They have made a 
valid contract to pay the mortgage, which they cannot abrogate by 
selling the premises, though they may get such protection as the 
promise of their grantee to assume the mortgage can give. As 
between the grantor and grantee, the latter becomes principal 
debtor and the former a surety. Accordingly, if tha mortgagee 
gives time to the grantee, he forfeits his right to assert a claim 
against the grantor.® The doctrine would be more exactly expressed 
if it were said that the mortgagee forfeited his right to collect his 
claim against the mortgagor out of any property other than the 
promise of the grantee. 

A curious situation arises when a mortgagor transfers the 
premises to one who, though taking them subject to the mortgage, 





1 See e. g. Flint v. Cadenasso, 64 Cal. 83; Ingram v. Ingram, 71 Ill. App. 497, 172 
Ill. 287 ; Rick v. Hoffman, 69 Ind. 137; Carnahan v. Tousey, 93 Ind. 561; Corning 
v. Burton, 102 Mich. 86; Gifford v. Corrigan, 117 N. Y. 257. 

2 Ingram v. Ingram, 71 Ill. App. 497, 172 Ill. 287; Carnahan v. Tousey, 93 Ind. 
561; Corning v. Burton, 102 Mich. 86. 

8 Union Life Ins. Co. v. Hanford, 143 U. S. 187; Union Stove Work v. Caswell, 
48 Kas. 689; George v. Andrews, 60 Md. 26; Chilton v. Brooks, 72 Md. 554; Metz 
v. Todd, 36 Mich. 473; Dedrick v. Blyker, 85 Mich. 475; Commercial Bank v. Wood, 
56 Mo. App. 214; Wayman v. Jones, 58 Mo. App. 313; Nelson v. Brown, 140 Mo. 
580; Merriam v. Miles, 54 Neb. 566; Calvo v. Davies, 73 N. Y. 211; Paine v. Jones, 
14 Hun 577; Jester. Sterling, 25 Hun 344; Fish v. Hayward, 28 Hun 456; Dillaway 
v. Peterson, 11 S. Dak. 210; Miller v. Kennedy, 12 S. Dak. 478; Hull v. Hayward, 13 
S. Dak. 291; Schroeder v. Kinney, 15 Utah 462. See also Hodges. Elyton Co., 10g 
Ala. 617; Home Nat. Bank v. Waterman’s Est., 134 Ill. 461. Contra, Shepherd v. 
May, 115 U. S. 505; Keller v. Ashford, 133 U. S. 610, 625 (but see Union Ins. Co. z. 
Hanford, 143 U. S. 187); Corbett v. Waterman, 11 Ia. 86; James v. Day, 37 Ia. 164; 
Connecticut Mut. Life Ins. Co. v. Mayer, 8 Mo. App. 18 (overruled); see also Ridgley 
v. Robertson, 67 Mo. App. 45; Aldous v. Hicks, 21 Ont.95. Similarly if a grantee who 
takes subject to a mortgage, but does not assume payment of it, is given time, the 
mortgagor is discharged to the extent of the value of the mortgaged property which 
is the principal debtor. Travers v. Dorr, 60 Minn. 173; Murray v. Marshall, 94 N. Y. 
611; Antisdel v. Williamson, 165 N. Y. 372, 375; Bunnell z. Carter, 14 Utah 100. But 
see contra, Chilton v. Brooks, 72 Md. 554; and the decisions cited above which hold 
that the mortgagor is not discharged even whére the grantee has assumed payment of 
the mortgage. 
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does not agree to pay it, and this grantee thereafter transfers the 
premises to another who by the deed assumes and agrees to pay 
the mortgage. The promisee has no interest in the performance 
of this promise, since he is not personally liable for the debt, and 
he is no longer the owner of the premises. The only intelligent 
object that can be suggested for requiring the promise from the 
grantee is a wish to benefit the mortgagee. In that view the case 
would fall within the first type of promises for the benefit of a third 
person and the mortgagee would be the sole beneficiary. But it is 
hard to suppose that the promisee had any such intention. The 
object in fact of such a stipulation, if its insertion is not altogether 
a mistake, is doubtless to guard against a supposed or possible 
liability on the part of the promisee. The decisions which gener- 
ally deny the mortgagee a right to recover in such a case, there- 
fore, seem sound.! 

Another peculiar situation arises where a mortgagor makes a 
second mortgage and the second mortgagee agrees to pay off the 
first mortgage. Subsequently the first mortgagee endeavors to 
take advantage of this promise. He is denied the right and justly. 
In the ordinary case where a purchaser assumes and agrees to pay 
a mortgage he has received a guzd pro quo for the amount of the 
mortgage. He owes the amount of the mortgage to some one. In 
the case under consideration, however, the second mortgagee does 
not owe the amount of the first mortgage. He has agreed vir- 
tually to lend the amount of it to the mortgagor by paying the first 
mortgagee. A promise to lend a debtor money, though on techni- 
cally good consideration, is not one which a court of equity should 
enforce for the benefit of a creditor. Nor can breach of the pro- 
mise by the second mortgagee be ground for substantial damages. 
The only consequence of the breach is that the debtor continues 





1 Ward v. De Oca, 120 Cal. 102; Morris v. Mix, 4 Kan. App. 654; Brown z. Still- 
man, 43 Minn. 126; Nelson v. Rogers, 47 Minn. 103; Crone v. Stinde, 68 Mo. App. 
122 (reversed); Hicks v. Hamilton, 144 Mo. 495 (overruled); Harberg v. Arnold, 78 
Mo. App. 237 (overruled) ; Wise v. Fuller, 29 N. J. Eq. 257, 266; Norwood v. Hart, 30 
N. J. Eq. 412; Mount v. Van Ness, 33 N. J. Eq. 262, 265 ; Eakin v. Shultz, 47 At. Rep. 
274 (N. J. Eq.); King v. Whitely, 10 Paige 465; Trotter v. Hughes, 12 N. Y. 74; 
Vrooman v. Turner, 69 N. Y. 280; Smith v. Cross, 16 Hun 487; Young Men’s Assoc. 
v. Croft, 34 Oreg. 106; Portland Trust Co. v. Nunn, 34 Oreg. 166; Osborne v. Cabell, 
77 Va. 462 semble. 

Recovery was allowed in Cobb vz. Fishel, 62 Pac. Rep. 625 (Col. App.); Dean vz. 
Walker, 107 Ill. 541; Marble Bank v. Mesarvey, tor Ia. 285; Heim v. Vogel, 69 Mo. 
529; Crone wv. Stinde, 156 Mo. 262; Hare v. Murphy, 45 Neb. 809; Brewer v. Maurer, 
38 Ohio St. 543; Merriman v. Moore, go Pa. 78; McKay v. Ward, 20 Utah, 149; 
Enos v. Sanger, 96 Wis. 150. 
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liable to the first mortgagee instead of to the second mortgagee for 
the amount of the first mortgage. As the rights of the first mort- 
gagee against the promisor cannot exceed the rights of the pro- 
misee there is no asset of value applicable to the mortgage. As the 
court said in the first case that presented these facts, “if the action 
were allowed, any one who promised to advance money to another 
to pay his debts would be liable to an action by the creditor.” } 
Another class of promises to satisfy a debtor’s liability deserves 
particular mention —the promise of an individual or firm to pay 
the liabilities of an outgoing partner. It is in this kind of case 
that the greatest difficulty arises in determining whether there is 
a novation. On principle it is clear that to work a novation the 
promisor must make an agreement with the creditor to become 
directly liable to him in consideration that the creditor will accept 
him as debtor in place of the original debtor. It is not enough, 
therefore, for the creditor to learn of the promise to the original 
debtor and express assent to that arrangement. Such assent does 
not necessarily include an agreement to give up the claim against 
the original debtor. Moreover, the promisor must assent to enter 
into a contractual relation directly with the creditor. By a curious 
freak the law of New York? does not allow the creditor a remedy 
on a promise made to his debtor in this class of cases. The law of 
Pennsylvania,®? on the other hand, though not generally adopting 
the doctrine of Lawrence v. Fox, makes an exception here in favor 
of the creditor. In fact, there is no reason for discriminating for 
or against the creditor here, and so the matter is generally treated.‘ 





1 Garnsey v. Rogers, 47 N. Y. 233. The further distinction suggested by the court 
that the promise was not made for the benefit of the mortgagee amounts to nothing. 
It is true, but it is also true in any case where a grantee agrees to pay a mortgage. 

The case has been followed several times, and it has been held immaterial that the 
deed creating the second mortgage is on its face absolute. Pardee v. Treat, 82 N. Y. 
385; Roe v. Barker, 82 N. Y. 431; Root v. Wright, 84 N. Y. 72; Cole wv. Cole, 110 
N. Y. 630; Smith v. Cross, 16 Hun 487. 

A similar principle was applied in favor of a grantee who was a bare trustee in 
Gifford v. Corrigan, 105 N. Y. 223. 

2 Merrill v. Green, 55 N. Y. 270; Wheat v. Rice, 97 N. Y. 296; Serviss v. McDon- 
nell, 107 N. Y. 260; Corner v. Mackey, 147 N. Y. 574; Edick v. Green, 38 Hun 202. 
But see Claflin v. Ostrom, 54 N. Y. 581; Arnold wv. Nichols, 64 N. Y. 117; 
Hannigan v. Allen, 127 N. Y. 639. 

8 Townsend v. Long, 77 Pa. 143; White v. Thielens, 106 Pa. 173; Adams v. Kuehn, 
119 Pa. 76, 86; Delp v. Brewing Co., 123 Pa. 142. But it seems to be essential that 
property shall have been transferred when the promise is made. Campbell v. Lacock, 
40 Pa. 450; Robertson v. Reed, 47 Pa. 115; Torrens v. Campbell, 74 Pa. 470. 

4 See ¢. g. allowing the action, Maxfield v. Schwartz, 43 Minn. 221; Lovejoy v. 
Howe, 55 Minn. 353; Ellis v. Harrison, 104 Mo. 270; Shamp v. Meyer, 20 Neb. 223; 
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On the same principle the holder of a check has sometimes been 
given a right against the bank on which the check was drawn.! 
The common argument in favor of such a right is that a check is 
an equitable assignment of part of the fund in the bank.? If it be 
granted that this is unsound, that a check is in its nature an order, 
not an assignment, the further argument remains that the bank 
has promised its depositor to pay the latter’s checks and that the 
holder of a check may sue upon this promise. There seems no 
valid distinction between such a case and Lawrence v. Fox. The 
bank in effect promises to pay such debtors of the depositor as the 
latter indicates, upon presentation of a check in proper form. No 
distinction can be made because the creditor to be paid is indefi- 
nite at the time the promise was made. Such is the fact in many 
cases, and it is rightly regarded as immaterial. 

The nature of a creditor’s right against one who has promised 
the debtor to pay the debt is involved in determining when the 
statute of limitations bars the creditor’s action. On principle 
the creditor must have a claim that has not been barred against the 
original debtor, and the latter must also have such a claim against 
the promisor. But courts which allow a direct right to the credi- 
tor against the promisor hold that though the creditor’s original 


claim is barred he may nevertheless enforce a claim against the 
promisor if the statutory period has not run since the debt was 
assumed. 

It is when the rights of the promisee are considered that the 
difficulties in the American law become apparent. It seems ob- 
viously unfair to subject the promisor to suits both by the creditor 
and the promisee, and on the other hand the doctrine that a pro- 





Merriman v. Social Mfg. Co., 12 R. I. 175; Spann vw. Cochran, 63 Tex. 240; denying 
the action, Morgan v. Randolph-Clowes Co., 73 Conn. 396; Ayres v. Gallup, 44 
Mich. 13. 

1 Harrison v. Wright, 100 Ind. 515, 533; Hawley v. Exchange Bank, 97 Ia. 187; 
Harrison v. Simpson, 17 Kan. 508; Chanute Bank v. Crowell, 6 Kan. App. 533; 
Fonner v. Smith, 31 Neb. 107. Conf. Aitna Nat. Bank v. Fourth Nat. Bank, 46 N. Y. 
82. See Daniel on Negotiable Instruments, 4th ed., § 1637 seg. 

2 Tbid. 

8 Thomas Mfg. Co. v. Prather, 65 Ark. 27; Morgan v. Overman Co., 37 Cal. 534; 
Whitney v. Am. Ins. Co., 127 Cal. 464; Williamson Stewart Co. v. Seaman, 29 III. 
App. 68; Brenner v. Luth, 28 Kan. 581; Bell v. Mendenhall, 71 Minn. 330; State v. 
St. Louis & S. F. Ry. Co., 125 Mo. 596, 615; Johannes v. Phenix Ins. Co., 66 Wis. 
50, 56. Many other decisions might be added. Dow v. Clark,7 Gray 198, decided 
when the Massachusetts court was disposed to restrict the creditor’s right of action, is 
the only contrary decision. 

# Daniels v. Johnson, 129 Cal. 415; Kuhl v. Chicago & N. W. R. R., ror Wis. 42. 
See also Roberts v. Fitzallen, 120 Cal. 482; Robertson v. Stuhlmiller, 93 Ia. 326. 
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misee in a contract made upon good consideration furnished by 
him cannot sue upon it is hard to reconcile with principle. In 
cases where the third person is the sole beneficiary the injury 
to the promisee in depriving him of a right of action is purely 
technical, because breach of the promise causes him no pecuniary 
damage; but in the case of a promise to pay a debt the promisee 
is vitally interested in the performance of the promise. The re- 
sults reached by the courts are various. In Alabama, in a case of 
the latter type, the court said: “The promise enured to the benefit 
of the creditors and prima facie they alone can claim payment or 
sue for the breach of the agreement,’’! and in Maine, it was said 
in an early case, ‘the promisee can recover only nominal damages 
since the defendant may be liable to the beneficiary ;”? but this 
case has recently been overruled.? In Nebraska the consignor 
cannot sue on a bill of lading, though the contract is with him, in 
the absence of proof that he was the owner of the goods, that he 
was liable for their loss, or that he had sustained special dam- 
age. In Nevada, also, it was held that a promisee without pe- 
cuniary interest in the performance of a promise could not sue 
upon it.© In Rhode Island the rule is the same.® In New 
York if the third person can sue, it seems the promisee cannot. 
A more complete somersault than the New York court has made 
on this subject when dealing with mortgages cannot be imagined. 
In the days before Lawrence v. Fox was decided it had been held 
that the mortgagee, though not entitled to sue directly a grantee 
who had assumed the mortgage, might be “subrogated” to the 
right of the mortgagor —the promisee. Now the court holds that 
the promisee cannot sue, but upon paying the mortgage debt he is 
entitled to be subrogated to the right of the mortgagee to sue 
upon this promise.’ Ohio has recently reached the same con- 





1 Dimmick v. Register, 92 Ala. 458, 460; North Alabama Development Co. v. 
Short, ror Ala. 333. 

2 Burbank v. Gould, 15 Me. 118. 

8 Baldwin v. Emery, 89 Me. 496. In Martin v. Aitna Ins. Co., 73 Me. 25, 28, it 
was held in a case of the sole beneficiary type that the promisee might sue as trustee 
for the beneficiary. 

* Union Pacific Ry. Co. v. Metcalf, 50 Neb. 452. See, contra, Snider v. Adams 
Express Co., 77 Mo. 523, where consignor was allowed to recover as trustee for 
consignee. See 4 Elliott on Railroads, § 1692. 

5 Ferris v. Carson Water Co., 16 Nev. 44. 

6 Adams v. Union R. R. Co., 21 R. I. 134. 

7 Miller v. Winchell, 70 N. Y. 437, 439; Ayers v. Dixon, 78 N. Y. 318. For the 
earlier New York decisions, see anée, p. 788, n. 5. In Claflin v. Ostrom, 54 N. Y. 
581, 584, it was held that the promisee or his assignee might sue upon a pro- 
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clusion,! though it is in conflict with an earlier Ohio decision which 
was not cited? 

The idea behind the cases which deny the promisee a right of 
action is that by the assent of the third person a novation is 
created ; 8 but as has been already shown, a contract with a debtor 
to pay his debt, even though the creditor assents, does not amount 
to a novation. 

Whatever the hardship upon the promisor may be in being liable 
to two persons when he promised but one, most courts have found 
it the simpler alternative, a recovery by either party being a bar 
to an action by the other.* In mortgage cases especially the pro- 
misor may thus find himself in a difficult position between the mort- 
gagee and the promisee, the grantor of the premises. If the pro- 
misor fails to keep his promise to pay the debt, he is liable to the 
promisee to the full amount of the debt ;° and unless the promise 





mise to assume the debts of a firm, and in Ward v. Cowdrey, 51 Hun. 641, affd. 
119 N. Y. 614, it was held that a promisee might sue in the absence of proof that the 
third person knew of or acquiesced in the arrangement. The beneficiary in these cases 
could not have sued. 

1 Poe v. Dixon, 60 Ohio St. 124. ‘Compare Blood v. Crew Levick Co., 171 Pa. 334, 
337- The court there said: “ As to the amount still due and unpaid on the mortgages 
. . . the plaintiff cannot recover to her own use until she has been compelled to make 
payment and then only to the extent of payments actually made. An action might be 
maintained by the holder of the mortgage in the name of the covenantee for his use 
upon the express covenant to pay contained in the deed; and I see no reason why an 
action might not be brought by a covenantee to recover damages sustained by reason 
of the breach.” 

2 Wilson v. Stilwell, g Ohio St. 467. A retiring partner, who had received a pro- 
mise from the remaining partner that the latter would pay the firm debts was held 
entitled to sue upon the promise without having first paid the debts himself. 

8 See also Brewer v. Dyer, 7 Cush. 337, 341. The promisee “ might likewise have 
a remedy on the contract in case the plaintiff should not elect to adopt it.” 

# Union Mut. L. I. Co. v. Hanford, 143 U. S. 187; Steene v. Aylesworth, 18 Conn. 
244, 252; Tinkler v. Swaynie, 71 Ind. 562; Rodenbarger v. Bramblett, 78 Ind. 213; 
Foster v. Marsh, 25 Ia. 300; Smith v. Smith, 5 Bush 625, 632; Baldwin v. Emery, 89 
Me. 496; Rogers v. Gosnell, 51 Mo. 466, 469; Sniderv. Adams Express Co., 77 Mo. 523; 
Beardslee v. Morgner, 4 Mo. App. 139, 143; Megher v. Stewart, 6 Mo. App. 139, 143; 
Weinreich v, Weinreich, 18 Mo. App. 364, 372; Anthony v. German Am. Ins. Co., 48 
Mo. App. 65; Am. Nat. Bank v. Klock, 58 Mo. App. 335; Gunnell v. Emerson, 73 
Mo. App. 291 (conf. Bethany v. Howard, 149 Mo. 504); Strongv. Kamm, 13 Oreg. 172; 
Edmundson v. Penny, 1 Barr 334; Hoff’s Appeal, 24 Pa. 200; Blood v. Crew Levick 
Co., 171 Pa. 334; Snyder v. Summers, 1 Lea 534; Callender v. Edmison, 8 S. Dak. 
81; Hull v. Hayward, 13 S. Dak. 291; Jones v. Thomas, 21 Gratt. 96. See also 
authorities in next note. 

5 Meyer v. Hartman, 72 Ill. 442; Stout vw. Folger, 34 Ia. 71; Furnas v. Durgin, 119 
Mass. 500; Locke v. Homer, 131 Mass. 93; Strohauer v. Voltez, 42 Mich. 444; Dor- 
rington v. Minnick, 15 Neb. 397; Rawson v. Copeland, 2 Sandf. Ch. 251; Rector v. 
Higgins, 48 N. Y. 532; Sage v. Truslow, 88 N. Y. 240; Wilson v. Stilwell, 9 Ohio St. 
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can bear the construction of a promise to indemnify against loss, 
this seems sound. But the recovery of the promisee cannot affect 
the mortgagee’s rights against the property, and if he forecloses 
the mortgage, the promisor loses the property and is obliged to pay 
the debt also. The proper relief for the promisor is an application 
to equity when he is sued by the promisee, for an injunction against 
the action on terms of payment of the debt to the mortgagee. 
Equity should grant such an injunction, for it does not injure the 
promisee, since the terms imposed amount to a decree of specific 
performance of the promise.! It seems also that if the mortgage 
has been foreclosed and the mortgagee thereby paid and the pro- 
misee freed from liability as mortgagor, the promisor should be 
entitled to an injunction against the collection of any judgment of 
the promisee against him, or if a judgment has already been col- 
lected, to an action on principles of guasz contract to recover back 
the amount collected less costs and any payment or remaining lia- 
bility of the promisee to the mortgagee. 

Diversity of opinion likewise prevails in regard to the right of a 
creditor whose debtor has received a promise to pay the debt, to 
sue both the new promisor and the original debtor. Courts which 
hold that the original contract is in effect an offer of novation 
naturally hold that if the creditor accepts the promisor as his 
debtor he releases the original debtor, and on the other hand if 
he elects to sue the original debtor he thereby rejects the prof- 
fered novation and cannot afterwards sue the new promisor.2. The 














468; Callender v. Edmison, 8 S. Dak. 81; Sedgwick on Damages, § 789; Sutherland 
on Damages, § 765. And it makes no difference that the promisor has sold the land 
again. Reed wv. Paul, 131 Mass.129. But if the mortgagee has been paid from sale of 
the land the promisee can recover only nominal damages. Muhlig v. Fiske, 131 Mass. 
110; Williams v. Fowler, 132 Mass. 385. See also Wilson v. Bryant, 134 Mass. 291. 

1 Compare Ford v. Bell, 35 Ga. 258. In that case the mortgagee sued the mort- 
gagor. The latter having sold the premises to a third party, who had agreed to pay 
the mortgage, brought a bill in equity joining both the mortgagee and the purchaser, 
praying that the latter be compelled to pay the debt. The bill was sustained. See 
also Wilson v. Stilwell, 9 Ohio St. 467. 

2 Henry v. Murphy, 54 Ala. 246; Hall v. Alford, 49 S. W. Rep. 444 (Ky.) ; Floyd z. 
Ort, 20 Kan. 162; Searing v. Benton, 41 Kan. 758 (compare Kansas Pac. Ry. Co. v. 
Hopkins, 18 Kan. 499, and Plano Mfg. Co. v. Burrows, 40 Kan. 361. In the latter case 
the court held that “no one has the right to take the objection that the old debt 
is not extinguished, but the old debtor, and probably even he would not have such 
right”); Bohanan v. Pope, 42 Me. 93; Brewer v. Dyer, 7 Cush. 339; Warren v. 
Batchelder, 16 N. H. 580; Wood v. Moriarty, 15 R. I. 518, 522; Phenix Iron Foun- 
dry v. Lockwood, 21 R. I. 556. 

In no case, however, has a court held that a mortgagee by seeking to recover 
against one who had assumed a mortgage released the mortgagor; and in Rouse v. 
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more common doctrine, however, allows the creditor a right both 
against the original debtor and the new promisor.! 

Another question concerns the admissibility of certain defences 
by the promisor. When sued by the third person, the promisor 
may rely on facts showing that the promisee could not enforce the 
contract. Is the third person barred because the promisee would 
be? It is necessary to observe some distinctions here. The 
foundation of any right the third person may have, whether he is 
a sole beneficiary or a creditor of the promisee, is the promisor’s 
contract. Unless there is a valid contract no rights can arise in 
favor of any one. Moreover, the rights of the third person, like 
the rights of the promisee, must be limited by the terms of the pro- 
mise. If that is in terms conditional, no one can acquire any rights 
under it unless the condition happens.?_ Further, if there is a con- 
tract valid at law, but subject to some equitable defence — as fraud,® 





Bartholomew, 51 Kan. 425, the Kansas court held the mortgagor was not released 
though the decision is inconsistent in principle with the previous decisions of the 
court as to other debts. 

In Young v. Hawkins, 74 Ala. 370, it was held that recovering judgment against 
the original debtor in ignorance that a new promisor had agreed to pay the debt did 
not bar a subsequent recovery against the latter. To make a binding election it was 
said knowledge of the facts is essential. 

1 Hopkinson v. Warner, 109 Cal. 133; South Side Assoc. v. Cutler Co., 64 Ind. 
560; Davis v. Hardy, 76 Ind. 272; Rodenbarger v. Bramblett, 78 Ind. 213; Stanton 
v. Kenrick, 135 Ind. 382, 389; Rothermel v. Bell & Zoller Co., 79 Ill. App. 667; 
Wickham v. Hyde Park Assoc., 80 Ill. App. 523; Rouse v. Bartholomew, 51 Kan. 
425; Davis v. Nat. Bank of Commerce, 45 Neb. 589; Fischer v. Hope Mut. Life Ins. 
Co., 69 N. Y. 161; Poe v. Dixon, 60 Ohio St. 124, 129; Feldman v. McGuire, 34 
Oreg. 309, 313- 

2 Russell v. Western Union Tel. Co., 57 Kan. 230; Fenn v. Union Co., 48 La. Ann. 
541; Gill v. Weller, 52 Md. 8. But see Orman v. North Alabama Co., 53 Fed. Rep. 
469, 55 Fed. Rep. 18; East v. New Orleans Ins. Assoc., 76 Miss. 697; Oakland Ins. 
Co. v. Bank of Commerce, 47 Neb. 717. In the first case the person to whom a tele- 
gram was sent, who was treated as the beneficiary of the contract with the telegraph 
company, was held subject to the requirement in that contract that the claim must 
be presented within 60 days. In the last two cases a mortgagee was allowed to sue 
on policies of insurance taken out by the mortgagor “loss payable to mortgagee ” 
though the mortgagor had acted in such a way as would avoid the policy as to him. 

8 Green v. Turner, 80 Fed. Rep. 41; 86 Fed. Rep. 837; Benedict v. Hunt, 32 Ia. 
27; Maxfield v. Schwartz, 45 Minn. 150; Ellis v. Harrison, 104 Mo. 270, 278; Saun- 
ders v. McClintock, 46 Mo. App. 216; American Nat. Bank v. Klock, 58 Mo. App. 
335; Wise v. Fuller, 29 N. J. Eq. 257; Amold v. Nichols, 64 N. Y. 117; Moore v. 
Ryder, 65 N. Y. 438; Trimble v. Strother, 25 Ohio St. 378; Osborne v. Cabell, 77 Va. 
462. Fitzgerald v. Barker, 96 Mo. 661, and Klein v. Isaacs, 8 Mo. App. 568, to the 
contrary must be regarded either as overruled or distinguished on the ground that the 
plaintiff bought the note, payment of which was assumed, on the faith of the defend- 
ant’s promise to pay it. 
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mistake,! or failure of consideration the defence may be set up 
against the third person. If the case is a promise to pay a debt 
or discharge a duty of the promisee, the rights of the third per- 
son can only be derived through the promisee, and whatever 
defence affects the latter affects the creditor. In the case of a 
promise for the sole benefit of a third person, the beneficiary may 
indeed be regarded as having a direct right, but he is in the posi- 
tion of a donee. It is no more equitable for a sole beneficiary, 
though himself innocent to try to enforce a promise procured by 
the fraud of another, than for the donee of trust property to insist 
on his legal title as against the cestuz que trust. 

A more difficult case arises where the defence does not relate 
to the origin of the contract, but is based on supervening circum- 
stances, such as non-performance by the promisee of a counter 
promise made by him, or discharge by the promisee by release or 
rescission. The defence of non-performance should be available 
against the third person whether he is a sole beneficiary or a credi- 
tor of the promisee. The defence is frequently called failure of 
consideration. This is technically inaccurate, since the considera- 
tion for the promise was the counter promise, and that has not 


failed ; but as the substantial matter the parties had in mind was 
the performance of the promises the defendant promisor has in 
substance not received what he bargained for. Under these cir- 
cumstances it is unjust to allow a mere donee to enforce the pro- 
mise ; and if the third person isa creditor he is not entitled to any 
greater right than his debtor had.® 





1 Episcopal Mission v. Brown, 158 U. S. 222; Jones v. Higgins, 80 Ky. 409; Bogart 
v. Phillips, 112 Mich. 697; Rogers v. Castle, 51 Minn. 428; Gold v. Ogden, 61 Minn. 
88; Bull v. Titsworth, 29 N. J. Eq. 73; Stevens Inst. v. Sheridan, 30 N. J. Eq. 23; 
O’Neill v. Clark, 33 N. J. Eq. 444; Green v. Stone, 54 N. J. Eq. 387; Crow v. Lewis, 
95 N. Y. 423; Wheat v. Rice, 97 N. Y. 296. 

2 Clay v. Woodrum, 45 Kan. 116; Amonett v. Montague, 75 Mo. 43; Judson v. 
Dada, 79 N. Y. 373, 379; Osborne v. Cabell, 77 Va. 462. 

Several decisions present the case of a purchaser with warranty of land subject to 
a mortgage, who has been evicted from the premises and is thereafter sued by the 
holder of the mortgage. The defence was held good in Dunning v. Leavitt, 85 
N. Y. 30; Crow v. Lewis, 95 N. Y. 423; Gifford v. Father Matthew Society, 104 
N. Y. 139. But see contra, Blood v. Crew Levick Co., 177 Pa. 606; Hayden ~. 
Snow, 9 Biss. 511; 14 Fed. Rep. 70; s. c. sub nom. Hayden v. Devery, 3 Fed. Rep. 
782. In the last case the decision was based on the fact that the plaintiff was a pur- 
chaser for value of the mortgage note after the defendant had assumed the mort- 
gage. See also Knapp v. Connecticut Mut. L. I. Co., 85 Fed. Rep. 329; Connecticut 
Mut. L. I. Co. v. Knapp, 62 Minn. 405. 

8 Episcopal Mission v. Brown, 158 U. S. 222; Pugh wv. Barnes, 108 Ala. 167; 
Stuyvesant v. Western Mortgage Co., 22 Col. 28, 33; Miller v Hughes, 95 Ia. 223; 
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The commonest defence, that of discharge by rescission or re- 
lease, is different. In the case of a sole beneficiary it is like the at- 
tempted revocation of a gift. The promisor for good consideration 
has given the beneficiary a right. Later he seeks to take it away 
by procuring the extinction of the promise. If it be admitted that 
the beneficiary has a direct right of his own, it ought not to be ex- 
tinguished without his consent. The only question can be, when 
does the beneficiary’s right arise — when the promise for his benefit 
was made or when he was notified of it or assented to it? for unless 
a right has vested in the beneficiary before the rescission or release 
he cannot object. The question is analogous to that arising upon 
a gift of property or the creation of a trust for the benefit of an- 
other. As a gift is a pure benefit to the donee there seems no 
reason why his assent should not be presumed, unless and until he 
expresses dissent.!. According to this view the sole beneficiary 
acquires a right immediately upon the making of the contract and 
any subsequent rescission is ineffectual. There is weighty authority 
in support of this view ;? but in most jurisdictions the distinction 
has not been clearly stated in the decisions between cases of sole 
beneficiary and cases of debtor and creditor. Most of the cases have 
been of the latter sort, and it has generally been laid down broadly 
as true of all cases that prior to the assent or acting upon the pro- 
mise by the third party but not afterwards, a rescission or release 
is operative.’ In theory, however, in a case of debtor and creditor 





see also Willard v. Wood, 164 U.S. 502, 521; Loeb v. Willis, 100 N. Y. 231. But 
see apparently contra Cress v. Blodgett, 64 Mo. 449; Commercial Bank v. Wood, 7 
W. & S. 89; Fulmer v. Wightman, 87 Wis. 573. In Missouri and Nebraska it has 
been held that a surety for the promise of a contractor to a district or municipality to 
pay for his labor and materials is liable to workmen and material men in spite of the 
fact that the promisee, the district or municipality, has paid the contractor during the 
progress of the work to an amount not allowed by the contract. The Missouri deci- 
sion relies on the fact that the plaintiffs had become creditors on the faith of the 
defendant’s suretyship before the promisee had committed any breach of duty. The 
Nebraska decisions make no such distinction. School District v. Livers, 147 Mo. 580; 
Doll v. Crume, 41 Neb. 655; Kaufmann v. Cooper, 46 Neb. 644; King v. Murphy, 49 
Neb. 670. 

1 Ames, Cas. Trusts, 2d ed., 232-234. 

2 Henderson v. McDonald, 84 Ind. 149, and Waterman v. Morgan, 114 Ind. 237; 
Thompson v. Gordon, 3 Strobh. 196. See also Knowles v. Erwin, 43 Hun 150, affd. 
124 N. Y. 623. A few cases of the debtor and creditor type seem to hold a similar 
doctrine. Starbird v. Cranston, 24 Col. 20; Bay v. Williams, 112 Ill. 91; Cobb v. 
Heron, 78 Ill. App. 654, 180 Ill. 49; Rogers v. Gosnell, 58 Mo. 589. 

The almost universal doctrine that the beneficiary of a life insurance policy acquires 
a vested right of which he cannot be deprived subsequently isin accord. The numer- 
ous cases are collected in 3 Am. & Eng. Cyc., 2d ed., 980. 

8 Biddel v. Brizzolara, 64 Cal. 354; Merrick v. Giddings, 1 Mackey (D. C) 3 394; 

105 
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the situation is very different from that arising where the third 
person is a sole beneficiary. The creditor's right is purely deriva- 
tive, and if the debtor no longer has a right against the promisor 
the creditor can have none. In one respect only has the creditor 
any right to object to a rescission or release. The promise to the 
debtor to pay the debt is a valuable right belonging to the debtor. 
Like his other property the debtor has no right to give it away if 
he thereby deprives himself of sufficient means to pay his debts. 
Even though insolvent, however, he has a right to change the form 
of his assets. Consequently to a rescission or release for adequate 
consideration paid to the debtor, the creditor should never have a 
right to object. A release or rescission by an insolvent debtor, with- 
out any consideration, or without adequate consideration, however, 
is a fraudulent conveyance. It is a gift of property by one whose 
circumstances do not justify him in giving, and the creditor may 
disregard the gift. Here, too, the knowledge of the promise by 
the third person or his assent thereto should make no difference. 
A promise to a debtor to pay his debt is a valuable asset whether 
the creditor knows of it or not, and the debtor, if insolvent, has no 
right to dispose of it without receiving an adequate price for it. 
Another kind of defence to a promise to pay a debt has given 
rise to considerable litigation. May the promisor set up that 





Durham vz. Bischof, 47 Ind. 211; Carnahan v. Tousey, 93 Ind. 561; Smith v. Flack, 
95 Ind. 116, 120; Gilbert v. Sanderson, 56 Ia. 349; Cohrt v. Kock, 56 Ia. 658; Seif- 
fert Lumber Co. v. Hartwell, 94 Ia. 576, 582; Dodge’s Adm. v. Moss, 82 Ky. 441; 
Mitchell v. Cooley, 5 Rob. 243; Cucullu v. Walker, 16 La. Ann. 198; Gifford v. Cor- 
rigan, 117 N. Y. 257 ; Seaman vw. Hasbrouck, 35 Barb. 151; Holder v. Nat. Bank, 9 
Hun 108, affd. 73 N. Y..599; Wilson v. Stilwell, 14 Ohio St. 464; Trimble z. 
Strother, 25 Ohio St. 378; Brewer v. Maurer, 38 Ohio St. 543; Emmitt v. Brophy, 42 
Ohio St. 82; McCown v. Schrimpf, 21 Tex. 22; Huffman v. Western Mortgage Co., 
13 Tex. Civ. App. 169; Clark v. Fisk, 9 Utah 94; Bassett v. Hughes, 43 Wis. 319. 

What is required in the way of assent or acting upon the promise is not defined. 
Doubtless in many jurisdictions if the third person had knowledge of the promise 
and made no objection he would be regarded as assenting. But in Crowell v. Cur- 
rier, 27 N. J. Eq. 152 (Ss. c. onappeal sad. xom,. Crowell v. Hospital, 27 N. J. Eq. 650), 
it was held that rescission was permissible because the third party had not altered his 
position, the court apparently requiring something like an estoppel to prevent a re- 
scission; and in Wood v. Moriarty, 16 R. I. 201, a release by the promisee was held 
effectual, though the creditors had made a demand upon the promisor for the money, 
because the creditors “ did not do or say anything inconsistent with their continuing 
to look to T (the original debtor) for the debt.” 

1 This analysis finds some support in the cases of Trustees v. Anderson, 30 N. J. Eq. 
366; Youngs v. Trustees, 31 N. J. Eq. 290, and Willard v. Worsham, 76 Va. 392, 
where the validity of a release by the mortgagor of one who had purchased the equity 
of redemption from him and assumed the mortgage was made to depend on the 
solvency of the mortgagor. 
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the debtor did not owe the debt or that it was an illegal debt? 
The true answer to this question depends upon the true meaning 
in fact of the promise rather than upon any rule of law. If the 
promisor’s agreement is to be construed as a promise to discharge 
whatever liability the promisee is under, the promisor must cer- 
tainly be allowed to show that the promisee was under no liability. 
Thus one who in return for an assignment of property assumed all 
the grantor’s debts would certainly be allowed to dispute the valid- 
ity of any debt. On the other hand, if the promise means that the 
promisor agrees to pay asum of money to A, to whom the promisee 
says he is indebted, it is immaterial whether the promisee is actu- 
ally indebted to that amount or at all. The promisee has decided 
that question himself. Where the promise is to pay a specific 
debt, for example to assume a specific mortgage, this construction 
will generally be the true one. Most of the cases accordingly 
refuse to allow one who has assumed a specific debt to set up 
usury } or other defences ? of which the debtor might have availed 
himself. 

In dealing with any of these defences it is obvious that all three 
parties should have an opportunity of litigating the question since 
all are interested in it, and it is desirable to have all concluded by 


the judgment. If a creditor who sues the promisor and is met by 
the defence of fraud or mistake in the contract nevertheless pre- 
vails, but being unable to collect his judgment sues the original 
debtor, as he would be allowed to do in many jurisdictions, clearly 





1 Millington v. Hill, 47 Ark. 301; People’s Bank v. Collins, 27 Conn. 142; Hender- 
son v. Bellew, 45 Ill. 322; Valentine v. Fish, 45 Ill. 462; Essley v. Sloan, 16 Ill. App. 
63; Flanders v. Doyle, 16 Ill. App. 508; Cleaver v. Burcky, 17 Ill. App. 92; Stephens 
v. Muir, 8 Ind. 352; Hough v. Hersey, 36 Mo. 181; Log Cabin Assoc. v. Gross, 71 
Md. 456; Scanlan v. Grimmer, 71 Minn. 351; Cramer v. Lepper, 26 Ohio St. 59; 
Jones v. Insurance Co., 40 Ohio St. 583; Spaulding v. Davis, 51 Vt. 77; Conover v. 
Hobart, 24 N. J. Eq. 120; Post v. Dart, 8 Paige 639; Cole v. Savage, 10 Paige 583; 
Root v. Wright, 21 Hun 344; Sands v. Church, 6 N. Y. 347; Hartley v. Harrison, 
24 N. Y. 170; Ritter v. Phillips, 53 N. Y. 586 (payment). But see Knickerbocker 
Life Ins. Co. v. Nelson, 78 N. Y. 137. 

2 Pope wv. Porter, 33 Fed. Rep. 7 (informal execution); Kennedy v. Brown, 61 
Ala. 296 (coverture); Gowans v. Pierce, 57 Kan. 180 (unauthorized signature to 
note) ; Cox v. Hoxie, 115 Mass, 120 (erroneous amount); Comstock v. Smith, 26 Mich. 
306 (coverture); Miller v. Thompson, 34 Mich. 10 (invalid execution); Crawford v. 
Edwards, 33 Mich. 354 (failure of consideration); Lee v. Newman, 55 Miss. 365 (in- 
validity); Johnson v. Parmely, 14 Hun 398 (payment); Ferris v. Cranford, 2 Den. 
595 (payment); Horton v. Davis, 26 N. Y. 495 (want of record); Freeman v. Auld, 
44 N. Y. 50 (failure of consideration); Parkinson v. Sherman, 74 N. Y. 88 (failure 
of consideration) ; Bennett v. Bates, 94 N. Y. 354, 370 (invalidity of mortgage). But 
see Goodman v. Randall, 44 Conn. 321. 
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the debtor cannot be concluded by the judgment in the first case 
and the creditor must try the same question again and perhaps 
with a different result. This is another illustration of the neces- 
sity of all three parties being joined in the litigation.} 

None of the earlier cases which allowed a right of action to one 
who was not a party to the contract related to contracts under seal, 
and where statutes have not taken away the importance of the dis- 
tinction between sealed and parol contracts the rule that one who 
is not a party to a contract under seal cannot sue upon it is still 
applied to contracts to benefit or pay a debt to a third person.” 
But in some states the rules of the common law distinguishing 
contracts under seal from other written contracts have been 
abolished or diminished, so that it is not surprising that the 
distinction as to the right of a third person to sue has also been 
disregarded.® 

It sometimes happens that a person who is neither the promisee 
of a contract nor the party to whom performance is to be ren- 
dered will derive a benefit from its performance. A typical case 





1 In Green wv. Stone, 54 N. J. Eq. 387, the court held that the defence that the 
clause assuming payment of a mortgage was inserted in a deed by mistake must be 
asserted by a cross bill to which the promisee must be made a party. 

2 Hendricks v. Lindsay, 93 U.S. 143; Willard v. Wood, 135 U.S. 311, 313; 152 U.S. 
502; Douglass v. Branch Bank, 19 Ala. 659; Hunter v. Wilson, 21 Fla. 250, 252; 
Gunter v. Mooney, 72 Ga. 205; Moore v. House, 64 Ill. 162; Gautzert v. Hoge, 73 
Ill. 30; Harms v. McCormick, 132 Ill. 104, 109 (now changed by statute); Hinkley v. 
Fowler, 15 Me. 285; Farmington v. Hobart, 74 Me. 416; Seigman v. Hoffacker, 57 
Md. 321; Montague v. Smith, 13 Mass. 396; Millard v. Baldwin, 3 Gray 484; Robb 
v. Mudge, 14 Gray 534, 538; Flynn v. North American Life Ins. Co., 115 Mass. 449; 
Lee v. Newman, 55 Miss. 365, 374; How v. How, 1 N. H. 49; Crowell v. Currier, 27 
N. J. Eq. 152; Joslin v. New Jersey Car Spring Co., 36 N. J. L. 141, 146; Cocks vz. 
Varney, 45 N. J. Eq. 72; Strohecker v. Grant, 16 S.& R. 237; De Bollé v. Pennsylva- 
nia Ins. Co., 4 Whart. 68; Mississippi R. R. Co. v. Southern Assoc., 8 Phila. 107; 
McAlister v. Marberry, 4 Humph. 426; Fairchild v. North Eastern Assoc., 51 Vt. 
613; Jones v. Thomas, 21 Gratt. 96, 101 (now changed by statute); McCarteney z. 
Wyoming Nat. Bank, 1 Wyo. 382. 

8 Central Trust Co. v. Berwind-White Co., 95 Fed. Rep. 391; Starbird v. Cranston, 
24 Col. 20; Webster v. Fleming, 178 Ill. 140; Harts v. Emery, 184 Ill. 560; Robinson 
v. Holmes, 75 Ill. App. 203; Am. Splane Co. v. Barber, 91 Ill. App. 359; 1 Bush 48; 
Jefferson v. Asch, 53 Minn. 446; Rogers v. Gosnell, 51 Mo. 466; 58 Mo. 589; Van 
Schaick v. Railroad, 38 N. Y. 346; Coster v. Albany, 43 N. Y. 399; Riordan v. First 
Church, 26 N. Y. Supp. 38; Emmitt v. Brophy, 42 Ohio St. 82; Hughes v. Oregon Co., 11 
Oreg. 437; McDowell v. Laev, 35 Wis. 181; Basset v. Hughes, 43 Wis. 319 ; Houghton 
v. Milburn, 54 Wis. 554; Stites v. Thompson, 98 Wis. 329, 331. A third person was 
allowed to enforce a promise under seal also in the following cases, but the point was 
not discussed: South Side Assoc. v. Cutler Co., 64 Ind. 560; Anthony v. Herman, 
14 Kan. 494; Brenner v. Luth, 28 Kan. 581. See also Va. Code, § 2415; New- 
berry Land Co. v. Newberry, 95 Va. 111. 
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is where A promises B to pay him money for his expenses. A 
creditor of B is not generally allowed to sue A.’ It is obvious 
that such a creditor’s right can properly be only a derivative one. 
As the obligation is to pay money to the debtor, there seems no 
reason why garnishment proceedings are not appropriate. 

A different case arises where the promise is to indemnify against 
damages. Here the promisor’s liability does not arise until the 
promisee has suffered loss or expense. Until then the promisee ~ 
has no right of action, and consequently one claiming damages can 
assert no derivative right against the promisor, much less a direct 
right.2, Nor can the promisee sue for the benefit of persons claim- 
ing damages.® 

A third person’s benefit under a contract may be still more inci- 
dental. In a recent case the failure of the grantee of land to keep 
his promise tothe grantor to pay a mortgage, resulted in a loss to 
the plaintiff of an interest in the land when the mortgagee fore- 
closed the mortgage. The New York court rightly refused relief.‘ 
The contract was not made even partially for the plaintiff's bene- 
fit, and as the promisee was under no obligation to the plaintiff it 
is not possible to work out an indirect right.® 

A Louisiana case ® furnishes another illustration. A number of 
hatters agreed to close their shops on Sundays, and for any breach 
it was agreed that the offender should pay $100 to a specified 
charitable society. It was held that the society could not recover. 
The object of the contract was not to benefit the plaintiff, but to 
enforce performance of a promise by the imposition of a penalty. 

Samuel Williston. 





1 Cragin v. Lovell, 109 U. S. 194, 199; Thomas Mfg. Co. v. Prather, 65 Ark. 27; 
Burton v. Larkin, 36 Kan. 246. See also Jackson Iron Co. v. Negaunee Concentrat- 
ing Co., 65 Fed. Rep. 298; Hill v. Omaha, etc., R. R. Co., 82 Mo. App. 188. But see 
contra Rothwell v. Skinker, 84 Mo. App. 169; Houghton v. Milburn, 54 Wis. 554. 
And where an insurance company had reinsured its risks, a policy holder was allowed to 
sue the reinsuring company directly in Glen v. Hope Mut. Life Ins. Co., 56 N. Y. 379; 
Fischer v. Hope Mut. Life Ins. Co., 69 N. Y. 161; Johannes v. Phenix Ins. Co., 66 
Wis. 50. 

2 Hill v. Omaha, etc., R. R. Co., 82 Mo. App. 188; French v. Vix, 143 N. Y. 90; 
Embler v. Hartford Ins. Co., 158 N. Y. 431; Mansfield v. Mayor of New York, 
165 N. Y. 208 

8 New Haven v. Railroad, 62 Conn. 253. 

* Durnherr v. Rau, 135 N. Y. 219. See also Pearson v. Bailey, 62 N. E. Rep. 265 
(Mass.). 

5 See also Constable v. National Steamship Co., 154 U. S. 51; Hennessy v. Bond, 
77 Fed. Rep. 403, 405. 

6 New Orleans St. Joseph’s Assoc. v. Magnier, 16 La. Ann. 338. 
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NOTE I. 


Recovery allowed by a sole beneficiary in an action at law (insurance cases are not 
included). 

ARKANSAS. Rogers v..Galloway Female College, 64 Ark. 627. 

GeEorRGIA. Wilsonv. First Presbyterian Church, 56 Ga. 554. See also Code, § 3664. 

ILLINOIS. Lawrence v. Oglesby, 178 Ill. 122. 

InDIANA. Allen v. Davison, 16 Ind. 416; Beals v. Beals, 20 Ind. 163; Marlett v. 
Wilson, 30 Ind. 240; Miller v. Billingsly, 41 Ind. 489; Henderson v. McDonald, 84 
Ind. 149; Waterman v. Morgan, 114 Ind. 237; Stevens v. Flannagan, 131 Ind. 122; 
Ferris v. American Brewing Co., 155 Ind. 539. Except for the Code the plaintiff 
would have to sue in equity. 

Kansas. Strong v. Marcy, 33 Kan. 109. 

KENTUCKY. Clarke v. McFarland’s Exec., 5.Dana 45; Smith v. Smith, 5 Bush 
625; Benge v. Hiatt’s Adm. 82 Ky. 666; Paducah Lumber Co. v. Paducah Water 
Supply Co., 89 Ky. 340. See also McGuire v. McGuire, 11 Bush 142; Mercer v. 
Mercer’s Adm., 87 Ky. 30. Except for the Code plaintiff would have to sue in 
equity. 

LouIsIANA. Civil Code, Arts. 1884, 1896. 

MARYLAND. Owings v. Owings, 1 H. & G. 484, 491. 

MASSACHUSETTS. Felton v. Dickinson, 10 Mass. 287 (overruled by Terry v. Bright- 
man, 132 Mass. 318; Marston v. Bigelow, 150 Mass. 45). See also Felch v. Taylor, 
13 Pick. 133; Bacon v. Woodward, 12 Gray 376, 382; Prentice v. Brimhall, 123 
Mass. 291. 

MissourI. St. Louis v. Von Phul, 133 Mo. 561; Devers v. Howard, 144 Mo. 671; 
Crone v. Stinde, 156 Mo. 262; Weinreich v. Weinreich, 18 Mo. App. 364; Markel z. 
W. U. Tel. Co., 19 Mo. App. 80; Glencoe Lime Co. v. Wind, 86 Mo. App. 163. But 
see Phoenix Ins. Co. v. Trenton Water Co., 42 Mo. App. 118; Howsmon vz. Trenton 
Water Co., 119 Mo. 304. . 

NEBRASKA. Hale v. Ripp, 32 Neb. 259; Sample v. Hale, 34 Neb. 220; Lyman z. 
Lincoln, 38 Neb. 794; Doll v. Crume, 41 Neb. 655; Korsmeyer Co. v. McClay, 43 
Neb. 649; Chicago, etc., R. R. Co. v. Bell, 44 Neb. 44; Kaufmann v. Cooper, 46 Neb. 
644; Hickman v. Layne, 47 Neb. 177, 180; Fitzgerald v. McClay, 47 Neb. 816; King 
v. Murphy, 49 Neb. 670; Rohman v. Gaiser, 53 Neb. 474; Pickle Marble Co. v. McClay, 
54 Neb. 661. But see Eaton v. Fairbury Water Works Co., 37 Neb. 546. 

NEVADA. See Ferris v. Carson Water Co., 16 Nev. 44. 

New JersEY. Rue v. Meirs, 43 N. J. Eq. 377, 384; Whitehead v. Burgess, 61 
N. J. L. 75. 

New York. Schermerhorn v. Vanderheyden, 1 Johns. 139, 140; Glen v. Hope 
Mutual L. I. Co., 56 N. Y. 379; Little v. Banks, 85 N. Y. 281; Todd v. Weber, 95 
N. Y. 181; Rector v. Teed, 44 Hun 349, 120 N. Y. 583; Buchanan v. Tilden, 158 N. 
Y. 109; Roberts v. Cobb, 31 Hun 150; Knowles v. Erwin, 43 Hun 150; affd. 124 
N. Y. 633; Whitcomb v. Whitcomb, 92 Hun 443; Babcock v. Chase, 92 Hun 264; 
Luce v. Gray, 92 Hun 599. But see contra Lorillard v. Clyde, 122 N. Y. 498; Town- 
send v. Rackham, 143 N. Y. 576; Sullivan v. Sullivan, 161 N. Y. 554; Wainwright v. 
Queen’s County Water Co., 78 Hun 146; Coleman v. Hiler, 85 Hun 547; Buffalo 
Cement Co. v. McNaughton, 90 Hun 74, affd. 156 N. Y. 702, re-argument denied, 157 
N.Y. 703; Glens Falls Gas Light Co. v. Van Vranken, 11 N. Y. App. Div. 420. 

Ouro. Flickinger v. Saum, 40 Ohio St. 591, 601; Irwin v. Lombard Univ., 56 Ohio 
St. 9, 20. 

PENNSYLVANIA. Strohecker v. Grant, 16 S. & R. 237, 241, semble; Ayers Appeal, 
28 Pa. 179; Hostetter v. Hollinger, 117 Pa.606. But see contra Edmundson v. Penny, 
1 Barr 334; Guthrie v. Kerr, 85 Pa. 303. 
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RHODE IsLAND. Adams v. Union R. R. Co., 21 R. I. 134. But see contra Wilbur 
v. Wilbur, 17 R. I. 295. 

SoutTH CAROLINA. Thompson v. Gordon, 3 Strobh. 196. 

UraH. See Montgomery v. Rief, 15 Utah 495. 

VERMONT. Hodges v. Phelps, 65 Vt. 303. But see contra Crampton v. Ballard, 
10 Vt. 251; Hall v. Huntoon, 17 Vt. 244; Fugure v. Mut. Soc. of St. Joseph, 46 Vt. 
362. 

VirGINIA. Taliaferro v. Day, 82 Va. 79; Code of 1887, § 2415. But see contra 
Ross v. Milne, 12 Leigh 204; also Newberry Land Co. v. Newberry, 95 Va. 111. 

WEsT VIRGINIA. Johnson v. McClung, 26 W. Va. 659, 670. 

Wisconsin. Grant v. Diebold Safe Co., 77 Wis. 72. 

UNITED STaTEs. Nat. Bank v. Grand Lodge, 98 U. S. 143. Conf. Constable 
v. National Steamship Co., 154 U.S. 51; conf. Sayward v. Dexter, 72 Fed. Rep. 758; 
U. S. v. National Surety Co., 92 Fed. Rep. 549; Brown & Haywood Co. v. Ligon, g2 
Fed. Rep. 851. 


NOTE II. 


Action at law allowed against one who promises to pay the debt of another (mort- 
gage cases are not included). 

ALABAMA. Huckabee v. May, 14 Ala. 263; Hoyt v. Murphy, 18 Ala. 316; Mason 
v. Hall, 30 Ala. 599; Henry v. Murphy, 54 Ala. 246; Young v. Hawkins, 74 Ala. 370; 
Dimmick v. Register, 92 Ala. 458; North Ala. Development Co. v. Short, 101 Ala. 
333; Potts v. First Nat. Bank, 102 Ala. 286. 

ARKANSAS. Chamblee v. McKenzie, 31 Ark. 155; Talbot v. Wilkins, 31 Ark. 411; 
Hecht v. Caughron, 46 Ark. 132; Ringo v. Wing, 49 Ark. 457, 464; Benjamin vz. 
Birmingham, 50 Ark. 433. But see contra Hicks v. Wyatt, 23 Ark. 55, and conf. 
Thomas Mfg. Co. v. Prather, 65 Ark. 27. 

CALIFORNIA. Lewis v. Covelland, 21 Cal. 189; Morgan v. Overman Co., 37 Cal. 
534; Malone v. Crescent Co.,77 Cal. 38; Smith v. Los Angeles, etc., Ry. Co., 98 Cal. 
210; Alvord v. Spring Valley Gold Co., 106 Cal. 547; Whitney v. Am. Ins. Co., 127 
Cal. 464 (overruling McLaren v. Hutchinson, 18 Cal. 80, contra). 

CoLORADG Lehow vz. Simonton, 3 Col. 346; Green wv. Morrison, 5 Col. 18; Star- 
bird v. Cranston, 24 Col. 20; Wilson v. Lunt, 11 Col. App. 56. 

FLoripA. Hunter v. Wilson, 21 Fla.250; Wright v. Terry, 23 Fla. 160. 

GreorGciA. Ford v. Finney, 35 Ga. 258, 261 (semble). See also Code, § 3664. 

ILLINOIS. Eddy v. Roberts, 17 Ill. 505; Brown v. Strait, 19 Ill. 88; Briston a. 
Lane, 21 Ill. 194; Rabberman v. Niskamp, 54 Ill. 179; Wilson v. Bevans, 58 Ill. 232; 
Beasley v. Webster, 64 Ill. 458 ; Steele v. Clark, 77 Ill. 471; Snell v. Ives, 85 Ill. 2793 
Shober Co. v. Kerting, 107 Ill. 344; Schmidt v. Glade, 126 Ill. 485; Cobb v. Herons 
78 Ill. App. 654, 180 Ill. 49; Mathers v. Carter, 7 Ill. App. 225; Struble v. Hake, 14 
Ill. App. 546; Boals v. Nixon, 26 Ill. App. 517; Williamson-Stewart Co. v. Seaman, 
29 Ill. App. 68; McCasland v. Doorley, 47 Ill. App. 513; Rothermel v. Bell & Zoller 
Co., 79 Ill. App. 667; Kee v. Cahill, 86 Ill. App. 561; Am. Splane Co. v. Barber, 91 
Ill. App. 359- 

INDIANA. Cross v. Truesdale, 28 Ind. 44; Davis v. Calloway, 30 Ind. 112; Hag- 
gerty v. Johnston, 48 Tnd. 41; Campbell v. Patterson, 58 Ind. 66; Loeb v. Weis, 64 
Ind. 285; South Side Planing Mill Assoc. v. Cutler, etc., Co., 64 Ind. 560; Rhodes 
v. Matthews, 67 Ind. 131; Fisher v. Wilmoth, 68 Ind. 449; Clodfelter v. Hulett, 72 
Ind. 137; Medsker v. Richardson, 72 Ind. 323; Hendricks v. Frank, 86 Ind. 278; 
Harrison v. Wright, 100 Ind. 515, 533; Warren v. Farmer, 100 Ind. 593; Wolke v. 
Fleming, 103 Ind. 105; Redelsheimer z. Miller, 107 Ind. 485; Leake v. Ball, 116 Ind. 
214; Boruff v. Hudson, 138 Ind. 280. The early Indiana cases before the enactment 
of the code allowed relief only in equity. Salmon v. Brown, 6 Blackf. 347; Farlow v. 
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Kemp, 7 Blackf. 544; Britzell v. Fryberger, 2 Ind. 176; Conklin v. Smith, 2 Ind. 107, 
109; Bird v. Lanius, 7 Ind. 615, 618. 

Iowa. Johnson v. Knapp, 36 Ia. 616; Blair Co. v. Walker, 39 Ia. 406; Gilbert v. 
Sanderson, 56 Ia. 349; Poole v. Hintrager, 60 Ia. 180; Clinton Nat. Bank wv. Stude- 
mann, 74 Ia. 104; Knott v. Dubuque, etc., Ry. Co., 84 Ia. 462; First Nat. Bank z. 
Pipestone, 92 Ia. 530; Hawley v. Exchange Bank, 97 Ia. 187. 

Kansas. Harrison v. Simpson, 17 Kan. 508; Kansas Pac. Ry. Co. v. Hopkins, 18 
Kan. 494; Floyd v. Ort, 20 Kan. 162; Alliance Mut. L. Ass. Soc. v. Welch, 26 Kan. 
632, 641; Brenner v. Luth, 28 Kan. 581; West v. W. U. Tel. Co., 39 Kan. 93; Manu- 
facturing Co. v. Burrows, 40 Kan. 361; Mumper v. Kelley, 43 Kan. 256; Howell z. 
Hough, 46 Kan. 152; Hardesty v. Cox, 53 Kan. 618. 

KENTUCKY. Garvin v. Mobley, 1 Bush. 548; Dodge’s Adm. v. Moss, 82 Ky. 441. 
But see Hall v. Alford, 49 S. W. Rep. 444. 

LouIsIANA. Mayor v. Bailey, 5 Mart. 321; Marigny v. Remy, 3 Mart. (N. S.) 607; 
Cucullu v. Walker, 16 La. Ann. 198. See also Civil Code, Arts. 1884, 1896. 

MAINE. Burbank v. Gould, 15 Me. 118; Hinkley v. Fowler, 15 Me. 285; Bohaxan 
v. Pope, 42 Me. 93; Coffin v. Bradbury, 89 Me. 476; Baldwin v. Emery, 89 Me. 496, 
498. 

MARYLAND. Small v. Schaefer, 24 Md. 143; Seigman v. Hoffacker, 57 Md. 321, 
325. But see contra Hand v. Evans Marble Co., 88 Md. 226, 

MASSACHUSETTS. Arnold v. Lyman, 17 Mass. 400: Carnegie v. Morrison, 2 Met. 
381; Fitch v. Chandler, 4 Cush. 254; Brewer v. Dyer, 7 Cush. 337; Putnam vz. Field, 
103 Mass. 556, overruled by later decisions contra; Flint v. Pierce, 99 Mass. 68; Ex- 
change Bank v. Rice, 107 Mass. 37; Rogers v. Union Stone Co., 130 Mass. 581; 
Aigen v. Boston & Me. R. R., 132 Mass. 423; Morrill v. Allen, 136 Mass. 93; Borden 
v. Boardman, 157 Mass. 410; White v, Mt. Pleasant Mills, 172 Mass. 462. 

MINNESOTA. Sanders v. Clason, 13 Minn. 379 ; Hawley v. Wilkinson, 18 Minn. 527 ; 
Jordan v. White, 20 Minn. 91; Sullivan v. Murphy, 23 Minn. 6; Maxfield v. Schwartz, 
43 Minn. 221; Lovejoy v. Howe, 55 Minn. 353; Sonstiby v. Keeley, 7 Fed. Rep. 447. 
But see Bell v. Mendenhall, 71 Minn. 331. 

MissIssipPI. Sweatman v. Parker, 49 Miss. 19, 30. 

MissourRI. Bank of Mo. v. Benoist, 10 Mo. 519; Robbins v. Ayres, 10 Mo. 538; 
Carl v. Riggs, 12 Mo. 430; Meyer v. Lowell, 44 Mo. 328; Flanagan v. Hutchinson, 
47 Mo. 237; Rogers v. Gosnell, 51 Mo. 466; 58 Mo. 589; Schuster v. Kas. City, etc., 
Ry. Co., 60 Mo. 290; Mosman wv. Bender, 80 Mo. 579; Green v. Estes, 82 Mo. 337; 
’ Ellis v. Harrison, 104 Mo. 270; Winn v. Lippincott Investment Co., 125 Mo. 528; 
State v. St. Louis & S. F. Ry. Co., 125 Mo. 596, 615; Porter v. Woods, 138 Mo. 540; 
Beardslee v. Morgner, 4 Mo. App. 139; Harvey Lumber Co. v, Herriman Lumber Co., 
39 Mo. App. 214; Nelson Distilling Co. v. Loe, 47 Mo. App. 31; Tennent-Stribling 
Shoe Co. v. Rudy, 53 Mo. App. 196; Street v. Goodale, 77 Mo. App. 318; Rothwell 
v. Skinker, 84 Mo. App. 169. Two early cases contra are overruled. Manny vz. Fra- 
sier, 27 Mo. 419; Page v. Becker, 31 Mo. 466. 

NEBRASKA. Shamp v. Meyer, 20 Neb. 223, Meyer v. Shamp, 26 Neb. 730, 51 Neb. 
424; Fonner v. Smith, 31 Neb. 107; Kaufman v. U. S. Nat. Bank, 31 Neb. 661; Bar- 
nett v. Pratt, 37 Neb. 349; Union Pac. Ry. Co. v. Metcalf, 50 Neb. 452, 461; Te- 
cumseh Nat. Bank v. Best, 50 Neb. 518. 

NEvADA. Alcalda v. Morales, 3 Nev. 132; Bishop v. Stewart, 13 Nev. 25; Jones 
v. Pacific Wood Co., 13 Nev. 359, 375; Miliani v. Tognini, 19 Nev. 133. 

NEw JERSEY. Berry v. Doremus, 30 N. J. L. 399; Joslin v. New Jersey Car Spring 
Co., 36 N. J. L. 141. See also Price v. Trusdell, 28 N. J. Eq. 200, 202; Katzenbach 
v. Holt, 43 N. J. Eq. 536, 550; Bennett v. Merchantville Building Assoc., 44 N. J. Eq. 
116, 118; Cocks v. Varney, 45 N. J. Eq. 72, 77- 

New York. Gold v. Phillips, 10 Johns. 142; Farley v. Cleveland, 4 Cow. 432; 9 





CONTRACTS FOR THE BENEFIT OF A THIRD PERSON 807 


Cow. 639; Ellwood v. Monk, 5 Wend. 235; Barker v. Bucklin, 2 Denio 45; Del. & 
Hudson Canal Co. v. estchester County Bank, 4 Denio 97; Lawrence v. Fox, 20 
N. Y. 268; Judson vw. Gray, 17 Horr. Pr. 289; Dingeldein v. Third Avenue R. R. Co., 
37 N. Y. 575; Barker v. Bradley, 42 N. Y. 316; Coster v. Mayor of Albany, 43 N. Y. 
399; Secor v. Lord, 3 Keyes 525; Hutchings v. Miner, 46 N. Y. 456, 460; Claflin ~. 
Ostrom, 54 N. Y. 581; Barlow wv. Myers, 64 N. Y. 41; Arnold v. Nichols, 64 N. Y. 
117; Litchfield v. Flint, 104 N. Y. 543; Hallenbeck v. Kindred, 109 N. Y.620; War- 
ren v. Wilder, 114 N. Y. 209; Hannigan v. Allen, 127 N. Y. 639; Clark v. Howard, 
150 N. Y. 232; Seaman v. Hasbrouck, 35 Barb. 151; Adams v. Wadhams, 40 Barb. 
225; Brown v. Curran, 14 Hun 260; Cock v. Moore, 18 Hun 31; Kingsbury v. Earle, 
27 Hun 141; Schmid v. N. Y., etc., Railway, 32 Hun 335, affid. 98 N. Y. 634; Edick 
v. Green, 38 Hun 202; Pulver v. Skinner, 42 Hun 322; Reynolds v. Lawton, 62 Hun 
596; Bogardus v. Young, 64 Hun 398; Cook v. Berrott, 66 Hun 633; Beemer v. 
Packard, 92 Hun 546. But see Atna Nat. Bank v. Fourth Nat. Bank, 46 N. Y. 82; 
Merrill v. Green, 55 N. Y. 270; Wheat v. Rice, 97 N. Y. 296; Serviss v. McDonnell, 
107 N. Y. 260; Corner v. Mackey, 147 N. Y. 574,582; Fairchild v. Feltman, 32 Hun 
398 ; Metropolitan Trust Co. v. New York, etc., Ry. Co., 45 Hun 84; Clark v. Howard, 
74 Hun 228; Feist v. Schiffer, 79 Hun 275. 

Onto. Crumbaugh v. Kugler, 3 Ohio St. 544, 549; Bagaley v. Waters, 7 Ohio St. 
359; Dodge v. Nat. Exchange Bank, 30 Ohio St. 1; Emmitt v. Brophy, 42 Ohio St. 
82. 

OREGON. Baker v. Eglin, 11 Oreg. 333; Hughes v. Oregon Co., 11 Oreg. 437; 
Schneider v. White, 12 Oreg. 503; Strong v. Kamm, 13 Oreg. 172; Feldman v. Mc- 
Guire, 34 Oreg. 310. But see contra Washburn v. Interstate Invest. Co., 26 Oreg. 
430. 

PENNSYLVANIA. Strohecker v. Grant, 16 S. & R. 237, 241; Hind v. Holdship, 2 
Watts, 104; Commercial Bank v. Wood, 7 W. & S. 89; Beers v. Robinson, 9 Barr 
229; Bellas v. Fagely, 19 Pa. 273; Townsend v. Long, 77 Pa. 143; White v. Thie- 
lens, 106 Pa. 173; Delpv. Brewing Co.,123 Pa. 42. But see contra Blymire v. Boistle, 
6 Watts 182; Ramsdale v. Horton, 3 Barr 330; Campbell v. Lacock, 40 Pa. 450; 
Robertson v. Reed, 47 Pa. 115; Torrens v. Campbell, 74 Pa. 470; Kountz v. Holkt- 
house, 85 Pa. 235, 237; Adams v. Kuehn, 119 Pa. 76; Freeman v. Pa. R. R. Co., 
173 Pa. 274. See also Brown v. German-American Title & Trust Co., 174 Pa. 443, 
455: 

RHODE ISLAND. Merriman vz. Social Mfg. Co., 12 R. I. 175; Wood v. Moriarty, 
15 R. I. 518; Kehoe v. Patton, 50 Atl. Rep. 655. 

SouTH CAROLINA. See McBride v. Floyd, 2 Bailey 209; Brown v. O’Brien, 1 
Rich. 268; Redfearn v. Craig, 57 S. C. 534. 

TENNESSEE. Moore v. Stovall, 2 Lea 543; Lookout Mountain R. R. Co. v. Hous- 
ton, 1 Pickle 224; O’Conner v. O’Conner, 88 Tenn. 76, 82. But see Campbell v. 
Findley, 3 Humph. 330. 

Texas.* Spann v. Cochran, 63 Tex. 240; Bennett v. Rosenthal, 3 Willson Civ. 
Cas. 196: Bartley v. Conn, 4 Tex. Civ. App. 299; 33 S. W. Rep. 604. 

Utan. Brown v. Markland, 16 Utah 360. 

VERMONT. See Arlington v. Hinds, 1 D. Chip. 430; Pangborn v. Saxton, 11 Vt. 
79, semble ; Corey v. Powers, 18 Vt. 587; Rutland R. R. Co. v. Cole, 24 Vt. 33; 
Chapman v. Mears, 56 Vt. 389; Congregational Soc. v. Flagg, 72 Vt. 248. 

VIRGINIA. Vanmeter’s Ex. v. Vanmeters, 3 Gratt. 148 (in equity); Jones vw. 
Thomas, 21 Gratt. 96 semble. See also Code, § 2415. Contra is Stewart v. James 
River & Kanawha Co., 24 Gratt. 294. 

WASHINGTON. Don Yook v. Washington Mill Co., 16 Wash. 459. 

WEsT VIRGINIA. Hooper v. Hooper, 32 W. Va. 526; Bensimer z. Fell, 35 W. Va. 


15, 29; Code 1887, c. 71,§ 2. But see — Johnson v. McClung, 26 W. Va. 659. 
10 
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WISCONSIN. Kimball v. Noyes, 17 Wis. 695; Putney v. Farnham, 27 Wis. 187; 
McDowell v. Laev, 35 Wis. 171; Bassett v. Hughes, 43 Wis. 319; Hoile v. Bailey, 
58 Wis. 434; Winninghoff v. Witting, 64 Wis. 180; Johannes v. Phenix Ins. Co., 66 
Wis. 50; Jones v. Foster, 67 Wis. 296, 309; Ingram v. Osborn, 70 Wis. 184,193; Nix 
v. Wiswell, 84 Wis. 334; Fulmer v. Wightman, 87 Wis. 573; New York Life Ins. Co. 
v. Hamlin, 98 Wis. 17, 23. 


NOTE III. 


A mortgagee may sue at lawa grantee of the mortgagor who assumes the mortgage. 
ALABAMA. Orman v. North Alabama Co., 53 Fed. Rep. 469; 55 Fed. Rep. 18. 
ARIZONA. Johns v. Wilson, 180 U. S. 446. 

ARKANSAS. Patton v. Adkins, 42 Ark. 197; Benjamin v. Birmingham, 50 Ark. 433. 

CALIFORNIA. Wormouth v. Hatch, 33 Cal. 121; Biddel v. Brizzolara, 64 Cal. 
354; Williams v. Naftzger, 103 Cal. 438; Alvord v. Spring Valley Gold Co., 106 Cal. 
547; Tulare County Bank v. Madden, 109 Cal. 312; Hopkins v. Warner, 109 Cal. 133; 
Roberts v. Fitzallen, 120 Cal. 482; Daniels v. Johnson, 129 Cal. 415. 

COLORADO. Green v. Morrison, § Col. 18; Stuyvesant v. Western Mtge. Co., 22 
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HARVARD LAW REVIEW. 


THE CHANGES IN THE ALLEGIANCE AND 
LAWS OF COLONIAL NEW YORK. 


I, CHANGES IN ALLEGIANCE. 


HE old Dutch Records of the City of New York present in 

curiously quaint and vivid form the legal formalities of three 
successive conquests of the territory which is to-day New York. 
These records, preserved for over two hundred years in manu- 
script, have only within the last five been put into a form acces- 
sible to the general public! They begin with the year 1653 and 
record the transactions taking place before the Burgomasters and 
Schepens of New Amsterdam down to the year 1674. These 
officers were not only the executive and administrative head of the 
city but they were a court of general jurisdiction for the trial of 
both criminal and civil causes. In amore extensive way this court 
exercised over the territory within its jurisdiction much the same 
legislative and judicial functions as did the early Great and Gen- 
eral Court in Massachusetts. Moreover through its Schout, or 
Sheriff, it proceeded directly not only to enforce its judgments 
and inflict the punishments it had decreed, but preserved order 
throughout the city and executed the treaties which the higher 
political powers had made. 

Amongst the entries of licenses granted, records of pleadings 
and judgments, orders of the sheriff, decrees of divorce and the 
hundred and one other record entries of a busy court, we find the 
legal formalities of three changes of allegiance. In 1664 Dutch 
New Amsterdam became English “ New Yorck.” In 1673 the 
“Court of Mayor & Aldermen for the Citty of New Yorck” gave 
way in its turn to the Court of Burgomasters & Schepens of New 
Orange. Finally, in the following year (1674), the city again be- 
came the English New York. 

In August of 1664 rumors of an English invasion had become so 
persistent in New Amsterdam that at the meeting of August 25th 
they were formally considered by the assembled Burgomasters and 
Schepens. The Court passed four resolutions :— 


‘“‘ At this conjuncture of time and current rumors, the Board in 
actual sessian, decrees and resolves :— First, that one third of the 





1 “The Records of New Amsterdam from 1653 to 1674 Anno Domini” published 
by the City of New York. 7 vols. 1897. 
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inhabitants as Burghers of this City, without any exception shall 
appear in person or put another in his place furnished with a shovel, 
spade or wheel-barrow, to labour every third day at the City’s 
works, on a penalty of six guilders. 

2. That the guard shall be kept and a whole company paraded 
which shall commence this day and that the drum shall be beaten 
at five o’clock in the afternoon. 

3. That every one who mounts guard shall receive one pound 
of powder and a pound and a half of lead. 

4. That the brewers shall not malt any hard grain during eight 
days nor brew beer higher than twelve guilders the ton.” 


Further it was resolved :— 


“To demand the following by form of petition from the Right 
Honorable Director General & Council : 

Whereas we are of acertainty informed, that four frigates have 
arrived from Old England at Boston or thereabouts in N. Eng- 
land, provided with a considerable number of soldiers with inten- 
tion as reports run, to attack and invade this place and the adjoin- 
ing districts especially on Long Island, and are even now on the 
way to come here, which should the consequence thereof make 
itself manifest requires that this place be put in proper defence ; 
Your Honors humble petitioners find themselves therefore neces- 
sitated to apply to your Honors requesting, that you should be 
pleased to favour this place with eight pieces of good and heavy 
cannon provided with their carriages, balls, swabs, brushes, picks 
and spoons which being granted, this place being then provided 
with a quantity of twenty-two pieces, they demand also for each 
piece fifty pounds of powder amounting to the quantity of eleven 
hundred pounds and ball in proportion, also six hundred pounds of 
lead for bullets, to be used by the Burghers for their muskets ; and 
whereas it is to be feared that this place shall have to bear the first 
attack, before the fort be assaulted, therefore it is necessary to 
demand a greater number of people, than the Burghery can turn 
out, and as your petitioners have resolved, that a company of 
Burghers shall keep guard every night, they request that the same 
_ be strengthened at first by soldiers and the Company’s servants, 
and that the day watch shall be kept by soldiers at both gates, and 
in case of being besieged or attacked by those, who seek to injure 
us, that all the soldiers and Company’s servants with the Burghery 
shall repair to this City’s walls, it being considered that this place 
being lost the fort is not tenable or very little so; and if it hap- 
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pen that in skirmishing any Burghers should require powder, he 
shall have free access to the Company to be furnished there with 
powder, on which very fair and not less necessary request, they 
await Your Hon‘: disposition and remain your Honours’ faithful 
subjects, Schout, Burgomasters and Schepens of the City afore- 
said : — Jonnes Nevius, Secretary.” 


On the following day the answer was received :— 


“The proper fortifying of this place is not only granted to the 
petitioners for this time, but also earnestly recommended ; which 
that it may be most speedily affected, the Director General and 
Council have already thereunto distributed the aid of the Hon 
Comp: negroes, and this day the assistance of a corporal’s guard 
of soldiers; we shall assist with all possible might and means, 
What regards the request for some fit and heavy guns in addition 
to the fourteen pieces previously delivered to the City, six pieces 
additional are allowed with suitable powder and ball requisite, and 
necessary thereunto, to wit., one thousand pounds of powder and 
six hundred pounds of lead. As to the required aid of the 
Comp¥: Military to assist with the Burghery to defend the City, 
the D: General and Council consider it to be absolutely necessary 
and also promise to do to the utmost ; suitable orders shall, in this 


conjuncture be issued therefor; and it is provisionally allowed 
that one half the number of people shall watch by night with the 
Burghery and attend to the day watch at the City gates, so long as 
the Burghery work.” 


On the 16th of September, ten days after the surrender to the 
English, the Court feels called upon to explain the important events 
which have transpired. It resolves to write the following to the 
Lord Directors : — 


“ RIGHT HONORABLE PRUDENT LorRDs, THE Lorps DIRECTORS 
OF THE HONORABLE WEsT INDIA CompaNy, DEPARTMENT OF 
AMSTERDAM. 

Right Honorable Lords, 

We, your Hon® loyal, sorrowful and desolate subjects, cannot 
neglect nor keep from relating the event, which thro’ God’s plea- 
sure thus unexpectedly happened to us in consequence of your 
Honor’s neglect and forgetfulness of your promise —to wit, the 
arrival here of late of four Kings’ frigates from England, sent 
hither by his Majesty and his brother, the Duke of York, with 
commission to reduce not only this place, but also the whole N. 
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Netherland under his Majesty’s authority, whereunto they brought 
with them a large body of soldiers, provided with considerable am- 
munition. On board one of the frigates were about four hundred 
and fifty as well soldiers as seamen, and others in proportion. 

The frigates being come together in front of Najac in the Bay, 
Richard Nicolls, the admiral, who is ruling here at present as 
Gouvernour, sent a letter to our Director General, communicating 
therein the cause of his coming and his wish. On this unexpected 
letter the General sent for us to determine, what was to be done 
herein. Whereupon it was resolved and decided to send some 
Commissioners thither, to argue the matter with the General and 
his three Commissioners, who were so sent for this purpose twice, 
but received no answer, than that they were not come here to dis- 
pute about it, but to execute their order and commission without 
fail either peaceable or by force, and if we had anything to dispute 
about it, it must be done with his Majesty of England, as we could 
do nothing here in the premises. Three days’ delay was demanded 
for consultation ; that was duly allowed. But meanwhile they were 
not idle; they approached with their four frigates, two of which 
passed in front of the Fort, the other anchored about Nooten 
Island and with five companies of soldiers encamped themselves 
at the Ferry, opposite this place, together with a newly raised 
Company of horse and a party of new soldiers, both from the North 
and from Long Island, mostly all our deadly enemies, who expected 
nothing else but pillage, plunder and bloodshed, as men could per- 
ceive by their cursing and talking when mention was made of a 
capitulation. 

Finally, being then surrounded, we saw little means of deliver- 
ance; we resolved what ought to be here done, and after we had 
well enquired into our strength and had found it to be full fifteen 
hundred souls strong in this place, but of whom not two hundred 
and fifty men are capable of bearing arms exclusive of the soldiers, 
who were about one hundred and fifty strong, wholly unprovided 
with powder both in the City and in the fort ; yea, not more than 
six hundred pounds were found in the fort besides seven hundred 
pounds unserviceable. Also because the farmers, the third man 
of whom was called out, refused, we with the greater portion of the 
inhabitants considered it necessary to remonstrate with our Director 
General and Council, that their Honors might consent to a Capitu- 
lation, whereunto we laboured according to our duty and had much 
trouble ; laid down and considered all the difficulties, which should 
arise from our not being able to resist such an enemy, as they 
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besides could receive a much greater force than they had under 
their command. 

The Director General and Council at length consented there- 
unto, whereto Commissioners were sent to the Admiral, who noti- 
fied him that it was resolved to come to terms in order to prevent 
the shedding of blood, if a good agreement could be concluded. 

Six persons were commissioned on each side for this purpose to 
treat on this matter, as they have done and concluded in manner 
as appears by the articles annexed. How that will result time shall 
tell. 

Meanwhile since we have no longer to depend on your Honours’ 
promises of protection, we, with all the poor, sorrowing and aban- 
doned Commonalty here must fly for refuge to the Almight God, 
not doubting but He will stand by us in this sorely afflicting con- 
juncture and no more depart from us ; And we remain Your sorrow- 
ful and abandoned subjects. 

PIETER TONNEMAN 

PauLus LEENDERZEN VAN DER GRIFT 
CoNELIS STEENWYSCK 

Jacos BACKER 

TYMOTHEUS GABRY 

IsAACK GREVENRAAT 

NICOLAAS DE MYER 


Done in Jorck heretofore named Amsterdam in New Netherland 
A 1664 the 16th September.” 


The Articles of Surrender had not only guaranteed liberty and 
property to private subjects and the preservation of Dutch customs, 
but had expressly provided that “All inferior civil officers and 
magistrates shall continue as they now are (if they please).” For 
almost a month the old Burgomasters and Schepens continued to 
hold court and administer public affairs as unconcernedly as if Sir 
Richard Nicolls and his English followers had never succeeded 
to Director General Peter Stuyvesant. 


“Friday, 14th October 1664 at one o’clock in the afternoon hav- 
ing been sent for, appeared at this City Hall Pieter Tonneman, 
Paulus Leenderzen van der Grift, Cornelis Steenwysck, Jacob 
Backer, Tymotheus Gabry, Isaack Grevenraat, Nicolas de Myer, 
Allard Anthony, Joannes de Piester, Jacob Kip, Jacques Cousseau, 
Isaack de Foreest, Jeronimus Ebbinck. : 

Burgomasters reported, Governour Richard Nicolls had the 
evening previous informed them, that he should appear in person 
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to administer the oath and with that view Burgomasters should 
summon to this City Hall the Magistracy of this City and some of 
the principal inhabitants. After which Governour Nicolls ap- 
peared in person with his Secretary at this City Hall, enquiring 
where Petrus Stuyvesant, Secretary Van Ruyven and the preachers 
were? It was thereunto answered, it was not known that they 
should be sent for. To which the Governour Nicolls said, that 
they should be sent for. Who being invited they immediately 
came. 

The Governour Nicolls requests of the present assembly to take 
the following oath :— 

‘I swear by the name of Almighty God that I will bea true sub- 
ject to the king of Great Britain and will obey all such commands 
as I shall receive from his majestie, his Royall Highnesse James 
duke of Yorck and such governours, and Officers as from time 
to time are appointed over me by his Authority and none other 
whilst I live in any of his majesties territories. So help me 
God.’ 

The preceding oath being read to the meeting by Governour 
Nicolls divers debates occured :hereupon by some of the assembly. 
Finally all in the meeting roundly declared that they could not 
take such oath, unless Mr. Nicolls should please to add to the said 
oath — CONFORMABLE TO THE ARTICLES CONCLUDED ON THE SUR- 
RENDER OF THIS PLACE as they feared by taking such oath they 
might nullify or render void the articles. 

Then De Megapolensius! and Secretary van Ruyven stated 
that they saw no impediments to taking such oath. Nevertheless 
divers words occurred over and hither thereupon; after which 
Governour Richard Nicolls finally departed with his secretary 
from the meeting. The assembly also then adjourned. 

On the Tuesday following the Burgomasters went with the 
Treasurer's book of the City accounts to Governour Richard 
Nicolls, and placed the same in his hands together with the bond 
granted to the City by the late Director General and Council. 
After which divers debates arose on both sides in presence of 
Col. Cartwright and Mr. Thomas Willet regarding the oath, and 
then the Governor said, that the Commonalty were greatly dis- 
tracted by some. Burgomasters then declared, that they had no 
knowledge thereof and persisted again that they could not take 
the oath before and until it was thereunto added — CONFORMABLE 





1 Dr. Megapolensius was the leading minister of the colony. 
107 
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TO THE ARTICLES CONCLUDED AT THE SURRENDER OF THIS 
PLACE. Whereupon the Governour exhibited and delivered to the 
Burgomasters the following writing :-— 


‘Whereas there is a false and injurious aspertion cast upon the 
Oath of Obedience te his Mat his Royall Highness the duke of 
Jorck and the Governot and Officers appointed by his Majesty 
Authoriti, and that some persons have maliciously sought to dis- 
tract the minds of the inhabitants of New Jorcke by suggesting 
that the Artycles of peace so late and solemnly made, signed, and 
sealed were intended by that Oath to be made Null and of none 
effect, to the end that such wicked practices may not take the 
effect for wt they are designed and that all now under his Maties 
obedience as denizenz of his towne may be undeceived and not 
give any longer creditt to the disturbers of the peace of this 
Government, I doe thinke fitt to declare that the Articles of Sur- 
render are not in the last broken or intended to be broken by 
any words or expressions on the said Oath, and if any person or 
persons here after shall presume to give any other construction of 
the joind Oath then is herein declared I, schal accompt him or 
them disturbers of the peace of his Matis subjects and procede 
accordingly, I doe further appoint and order that this declarond 
bee forthwith read, to all the Inhabitants and Registred ; as also 
that every denizen under my Government doe take the said capital 
oath who intend to remane here under His Mates Obedience. 
Given under my hand this eighteenth day of October in the yeare 
of our Lord God 1664; was signed Richards Nicolls.’ 


20th October 1664. In this City-hall assembled Piter Tonne- 
man, Paulus Leenderts van der Grift, Cornelis Steenwyck, Tymo- 
theus Gabry, Isaack Grevenraat, Nicolaas de Meyer, Allard 
Anthony Joannes van Brugh, Joannes de Peister, Hendrick Janzen 
vander Vin, Jacob Kip, Hendrick Kip, The Elder, Jacques Cous- 
seau, Jeronimus Ebbinck, Govert Loockermans, Isaack de Foreest, 
Jan Vinge. 

The proceedings which took place as well on the 14th October 
as afterwards, and the writing of Governour Nicolls being read to 
the meeting, it was asked whether the aforesaid oath could not be 
taken, inasmuch as Mr. Nicolls stated in writing, that the articles 
of the surrender of this place are not broken in the least nor in- 
tended to be broken? Whereupon it was universally resolved in 
the affirmative, provided the above named Governour Nicolls shall 
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seal his given writing. Then Mr. Tonneman says, he cannot give 
his advice thereupon as he intends to depart for Holland with the 
ship lying ready to sail. 

Tuesday 22nd November. In the afternoon at the City Hall. 
Present the Schout, Burgomasters and Schepens, as well in office 
as Old, except Allard Anthony and Jacob Kip. 

The Assembly being formed as A Common Council: is informed 
by the President for what purpose the meeting is called — to wit 
whereas the Officer Pieter Tonneman has acquainted the Burgo- 
masters and Schepens that he intends to depart with the ship she 
Eendracht lying ready to sail, and therefore requests that another 
may be chosen in his place, therefore they are to nominate three 
or four persons, which being done Allard Anthony is chosen as 
Officer of this City in place of Pieter Tonneman by plurality of 
votes and with the approbation of the Hon Governour Nicolls. 


Copy of letter written to His Royal Highness James Duke of 
York, by the Grace of God our most Gracious Lord, Health! 

It has pleased God to bring us under your R. H.’s obedience 
wherein we promise to conduct ourselves as good subjects are 
bound to do, deeming ourselves fortunate that his Highness has 
provided us with so gentle, wise and intelligent a gentleman as 
Governor as the Hon Colonell Nicolls, confident and assured 
that under the wings of this valiant gentleman we shall bloom and 
grow like the Cedar on Lebanon, especially because we are assured 
of his Royal Highness’ excellent graciousness, for his subjects and 
people. 

The Schout, Burgomasters and Schepens of this City of New 
Yorck of the Island of Manhattan, Your Royal Highness faithful 
subjects and humble liegemen hereby request, that his Highness 
would be pleased to benefit and favor this place with the same 
rights and privilege, that his Majesty our King and most Gracious 
Lord is conferring on all his subjects in England ; that is that 
ships of all nations may come and bring into England the products 
of their own country and may sail thence thereunto back again 
free and without impost on condition of paying the King’s duty. 
But inasmuch as this place has been some years impoverished by 
onerous recognitions, which we have been heretofore, obliged to 
pay, We therefore, thro’ regard for this our Commonalty and the 
prosperity of his Highness’, our Most Gracious Lord’s lands in 
this Province, and not only for our, your Highness’ humble loyal 
subjects eternal praise, but also as a general renown for his Royal 
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Highness throughout all Christendom, pray that no more be paid 
here for five or six years than ships and goods pay, which come 
from other places out of England, or even from England to Boston 
or any places in New England or else go to their own countries, 
which being so long free of all burthens or at least paying but few, 
we doubt not but his Royal Highness will at the close of these 
years learn with hearty delight the advancement of this province 
even toa place from which your Highness shall come to derive 
great revenues, being then peopled with thousands of families and 
great trade by sea from New England and other places out of Eu- 
rope, Africa or America. And in order that everything may be 
taken in hand with greater pleasure, zeal and courage we respect- 
fully request that all privileges and prerogatives, which his Royal 
Highness may please to grant this place in addition to those in- 
serted and conditioned in the capitulation on the surrender of this 
place may be made known by letters Patent from his Royal High- 
ness and his Majesty of Great Britain, our Lord, not only in the 
United Provinces, but also in France, Spain and other Hansa and 
Eastern places. 

Praying then his Royal Highness to be pleased to take our 
interest and the welfare of this country into serious consideration ; 
and if his Highness would please to vouchsafe to write a letter to 
us, his dutifull subjects he will oblige us more and more to pray 
for his Royal Highness, our most gracious Lord, that God the 
Lord may spare your H. in long continued health and prosperity. 
We are and remain your Royal Highness’ dutiful subjects, Schout, 
Burgomasters and Schepens of this City. Cornelis Steenwyck ; 
By order of the WI. Schout, Burgomasters, and Schepens of this 
City aforesaid ; Joannes Nevius Secrety. Done, New Yorck on 
Manhattans Island 1664, the 22nd November and was sealed with 
the Great Seal of this City impressed on Red Wax. 


Thursday, 24th November 1664. In the City Hall, Present 
the Heeren Pieter Tonneman, Cornelis Steenwyck, Paulus Leen- 
derzen van der Grift Tymotheus Gabry, Nicolaes de Meyer. 

The President states, that with the approbation of the Honor- 
able Governor Nicolls, he had written the preceding letter to his 
Royal Highness, Duke of Yorck, which he could not communicate 
to the meeting before as his Honor had it with his letter, which he 
had written to the same his Royal Highness. He therefore com- 
municates it this day, asking their opinion thereof. Whereupon 
all answer, ‘Tis Well.’” 
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_ New Amsterdam was now New York, and for nine years the 
loyal Dutchmen of New Netherlands remained the “faithful sub- 
jects and humble liegemen”’ of his Royal Highness the Duke of 
York. By slow degrees the Court of Burgomasters and Schepens 
became the English Court of Mayor and Aldermen. 

But no sooner were the affairs of New York running smoothly 
in English fashion than again the Colony was called upon to change 
its allegiance and the Duke of York lost his loyal Dutch subjects. 
In 1672 war had been declared between England and Holland, and 
while their armies were battling for supremacy in the Nether- 
lands, a Dutch fleet had been sent against the English colonies in 
America. This fleet, in 1673, succeeded in capturing New York. 

On the 12th day of August, in that year, the Council of War 
summoned the Magistrates and the principal Burgher officers to a 
meeting and absolved them from their oaths previously taken to 
the English Government, “and further recommended them to do 
their duty, so that no disorder may be committed in this place, 
until the government and magistrates of this city be restored by 
the Admirals and Council of War.” 

No time was lost in abolishing the English municipal system 
and restoring the ancient Dutch institutions. Within a week the 


authorities were able to publish the following proclamation : — 


“The Commanders and Honorable Council of war in the service 
of their High Mightinesses the Lords States General of the United 
Netherlands and His Serene Highness the Prince of Orange, etc. 
Health ! 

Whereas We have thought proper for the greater advantage 
and prosperity of this Our City of New Orange, newly restored to 
the obedience of their aforesaid High Mightinesses the Lords 
States General of the United Netherlands and his Serene High- 
ness the Prince of Orange, to reduce the form of the Government 
of this City to the former character of Schout, Burgomasters and 
Schepens, as is in practice in all the cities of Our Fatherland, in 
order that justice may be distributed and administered to all good 
inhabitants without respect or regard for persons : — 

We therefore, in virtue of our commission, in the name and on 
the behalf of the High and Mighty Lords States General of the 
United Netherlands and his Illustrious Highness the Prince of 
Orange have, from the nomination exhibited by the Commonalty, 
elected as Regents of this City for the time of one current year as 
follows : — 
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As Schout : 
ANTHONY DE MILT. 


As Burgomasters : 
JoHANNIs VAN BRUGEN, 
Jouannis DEPEYSTER, 
Eeipius Luyck. 


As Schepens: 
WYLLEM BEECKMAN, 
JeERonyMus EssBynaG, 
Jacos Kipp, 
LoOUWERENS VAN DER SPIEGEL, 
GELEYN VERPLANCK. 


Which aforenamed Schout, Burgomasters and Schepens are hereby 
authorized and empowered to govern the inhabitants of this City, 
as well as Burghers and strangers, in conformity to the laws and 
statutes of our Fatherland and to make such ordinances therefor, 
as they shall find for the advantage of this City and its inhabitants. 
And the inhabitants of this City are strictly ordered and charged 
to respect and honour the above named Regents in their respective 
qualities as all honest and faithful subjects are bound to do: Done 
Willem-Hendrick, ady this 17th August A. 1673. 

Jacosp BencKEes CoRNELIS EVERSTEN the Younger 

NicotaEs Bors A. COLVE 

Ap vAN TEYLL” 


Following this in the record is the oath taken by the Magis- 
trates :— 


“We, Schout, Burgomasters and Schepens with the Secrety of 
the City of New Orange, qualified by the right puissant Council 
of War, promise and swear in the presence of Almighty God, that 
we, each in this our quality, shall according to the best of our 
knowledge pronounce good law and justice between parties in the 
cases brought before us, without any passion ; that we shall pro- 
mote the welfare of this City maintain in all things the pure and 
true Christian Religion conformably to the Word of God and 
the order of the Synod of Dordreght, as taught in the Church 
of Netherland ; obey maintain and assist to uphold in all things 
the high authority placed over us, or yet to be placed over us in 
the name of their Mightinesses the Lords States General of the 
United Netherlands and his Highness the Prince of Orange, 
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against all that may oppose it as much as lies in our power. So 
truly Help us God!” 


The record then continues : — 


“18th August, The Chosen Burgomasters and Schepens have 
further resolved to send the Schout and Burgomast Luyck to the 
Commanders, to confer with them on some necessary matters. 

Returning this day they report, they were expressly charged 
by the Honorable Commanders, that the Magistrates should take 
care, that the Burghers of this City may be sworn forthwith ; like- 
wise that the Mace, Gowns and City Seal of the late Mayor Jno. 
Lawrence be brought in together with the Constables’ staves and 
the colours and handed over to their Honors. Whereupon the 
late Mayor John Lawrence being sent for, the same is communi- 
cated to him, who also undertook to doit. They further report, 
that the Burgomasters shall succeed as Burgher Captains and that 
they with the Schepens are authorized to elect their Lietenants 
and Ensigns. 

This date also a beginning is made to swear in the Burghers 
and inhabitants. 

The late Mayor reappearing in Court delivers up his gown or 
cloak with the City Seal and Mace and the remainder of the gowns 
and Constables staves are in like manner brought and fetched into 
the fort by the express order of the Commanders, except the two 
Burgher flags, which remain with the Commanders’ consent, as 
Burgomaster van Brugh’s.” 


This completes the formal taking over of the English territory 
by the Dutch, and the Court records again resume routine entries 
such as “ plaintiff demands three ankers of rum for sheep sold — 
The argument of parties being heard the Worshipful Court con- 
demns the defendant to pay the said debt to plaintiff.” 

This routine business of the court, however, was again inter- 
rupted before the year was ended by another change of allegiance. 
Without any preliminary introduction, and without any comment, 
under date of October 15, 1674, stands the entry :— 


“The Governor-General appearing in Court states, that he has 
now received by the National Ship the Muyll Tromp letters and 
absolute orders from the Majores and their High Mightinesses for 
the restitution of this Province of N. Netherland to his Majesty of 
Great Britain pursuant to the Treaty of Peace concluded on the 
.. . February last; with further orders that he return home 
with the garrison as soon as possible, which his Honor resolved to 
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communicate to the Court ; informing them further, that if they 
had any representation to make to their High Mightiness, it would 
be willingly presented by his Honor etc. For which offer the 
W. Court hath thanked the Governor.” 


With undisturbed calm the Court returned to its usual business, 
and not only heard at length the reasons which the Curators of 
the estate of John Ryder advance for not paying the Vendue- 
master the arrears long overdue on a house and lot “in the 
Brouwer Straet,” but passed on to other petty disputes as if no 
great affairs of state had ever troubled it. On October 3oth, after 
the Court had disposed of some fifteen cases, the Honorable Gover- 
nor General again appeared and recommended “the Burgomasters 
and Schepens and the Burgher Council of War most particularly 
to take good care for the prevention of all mischiefs either by 
night or by day, which may be occasioned by the malice of any 
persons and the insolence of his Honors soldiery ; further enjoin- 
ing on them, that if any soldiers be found in the streets exhibiting 
insolence, that they should be secured and brought to his Honor, 
who then should punish them according to deserts, etc.” Where- 
upon the Court passed resolutions for measures to prevent such 
“mischiefs”” and adjourned. 

The next day the “ Burgomasters and Schepens with the Coun. 
cil of War being assembled at the City Hall have, with the appro- 
bation of the Governor, appointed and qualified, as their Worships 
do hereby appoint and qualify, Mr. Cornelis Steenwyck, with the 
Burgomaster Johannes van Brugh and Willem Beeckman to repair 
on board his Majesty’s frigate now anchored under Staten Island 
and there to welcome the Governor Majr Andrews and at the 
same time to request some privileges for the advantage of the 
Commonalty. 

The above delegates returning this day report that they had 
welcomed the Honorable Major Andrews on board, and had sought 
some privileges in favour of the inhabitants; he answered them, 
they, the delegates, may insure the inhabitants of the Dutch nation, 
that they should participate in the same privileges with those of 
the English nation, and that his Honour should promote their 
interest as much as possible; referring further to the instructions 
given him by his Royal Majesty and Highness of York.” 


Following this the records of the Court of Burgomasters and 
Schepens of New Orange are brought to an abrupt close by this 
entry :— 
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“At a Court present the Burgomasters and Schepens and 
Burgher Council of War, held and assembled by special order of 
the Governor General, Anthony Colve, in the City Hall of the City 
of N. Orange the 9th November Stilo Novo A. 1674. 

The Governor General appearing in Court communicated to it 
that he should, pursuant to the orders from his superiors, deliver 
over tomorrow the Fort and this Province of N. Netherland accord- 
ing to the Articles of Peace to Major Andrews in behalf of his 
Majesty of Great Britain; and thanked the Court thereupon for 
their past services and at the same time absolved and discharged 
from their oath of allegiance to their High Mightinesses and his 
Serene Highness ; further ordering, that the five flags of the Out- 
side People with the cushions and table cloth now in the City Hall 
should be taken in charge by the Burgomaster Johannes van 
Brugh, until they should be demanded and taken away by order of 
the supreme authority, taken thereupon his departure from the 
Court. Which I certify to have so occurred, 

EPHRAIM HERMAN, Secretary.” 


II, CHANGES IN LAWS. 


Although each change of allegiance in New York necessarily 


carried with it a more or less complete alteration of the judicial 
system, yet each time the conquering nation used such discretion 
in dealing with the existing conditions that in no instance was there 
an interruption of the administration of justice. 

In 1664, when New Amsterdam was surrendered to the English, 
it was not regarded as the conquest of a foreign country. The 
legal advisers of Charles II. based the English title to this territory 
on the rights acquired by the discovery of the North American 
coast by the Cabots.! The Dutch settlers in New Amsterdam 
were regarded as mere usurpers, who “as private persons and 
without any authority from their superiors and against the law of 
nations, and the good intelligence, and alliance between us and 
their superiors, invaded and have since wrongfully obtained the 
same to the prejudice of our crown and dignity.” 2 

While the Dutch were in actual possession of New Netherlands, 
in 1664, King Charles II. granted as part of the English territory 
unto his “Dearest brother James Duke of York his heirs and 





1 Martin v. Waddell, 16 Pet. 367 at 409; Mortimer v. N. Y. El. Ry. Co., 6 N. Y. 
Sup. 898. 
2 Private instructions to the Commissioners, 3 Documents Relating to the Colonial 
History of N. Y. 57. 
108 
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assigns” “that island or islands commonly called by the several 
name or names of Matowacks or Long Island situate lying and 
being towards the west of Cape Cod and Narrow Higansetts abut- 
ting upon the main. land between the two rivers there called or 
known by the several names of Connecticut and Hudson River 
together also with the said river called Hudson River and all the 
land from the west side of Connecticut to the east side of Deleware 
Bay and also all those Islands called or known by the names of 
Martin’s Vineyard, and Nantukes otherwise Nantucketts,” and 
gave him full power and authority “to correct, punish, pardon, 
govern and rule all such subjects of us our Heirs and successors 
who may from time to time hereafter inhabit within the same 
according to such laws, orders, ordinances, directions and instru- 
ments as by our said Dearest brother or his assigns shall be estab- 
lished. — So always as the said statutes, ordinances and proceedings 
be not contrary to but as near as conveniently may be agreeable 
to the laws, statutes and governments of this Our Realm of Eng- 
land, and saving and reserving to us our Heirs and successors the 
receiving, hearing and determining of the appeals of all persons.” 
He also provided that “it shall be lawful to and for our said Dearest 
Brother his heires and assigns,” ‘to make, ordain and establish 
all manner of orders, laws, directions, instructions, forms, and cere- 
monies of government and magistracy fit and necessary for and 
concerning the Government of his territories and islands so always 
as the same be not contrary to the laws and statutes of this Our 
Realm of England but as near as may be agreeable thereunto.” } 

When, therefore, Sir Richard Nicoll took possession of New 
Netherlands it was merely considered as the assertion of authority 
by the Duke of York over British territory. By the fundamental 
principles of the common law, the laws of England were already in 
force in New York.? Theoretically, therefore, the English com- 
mon law became operative the moment the English authorities 
were in control. Indeed, an eminent judge has said that the Royal 
charter to the Duke of York “absolutely deprived the Duke of 
the power of retaining the laws of the ancient Dutch settlers, and 
thereby the laws of England then in force zpso facto became those 
of the colony immediately upon the surrender of the Dutch.”*® As 

1 3 Doc. Rel. Hist. N. Y. 295. 

2 Blankard v. Galdy, 2 Salk. 411; Memo. of Aug. 9, 1722, 2 P. Wms. 75; Calvins 
Case, 7 Rep. 17; Advocate General v. Rame Surnomoye Dossee, 2 Moore P. C. (N. Ss.) 
22; Bogardus v. Trinity Church, 4 Page 178; The Canal Appraisers v. The People, 
17 Wend. 571. 


8 Chancellor Walworth in The Canal Appraisers v. The People, 17 Wend. 571 at 
587. 
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a matter of fact, however, as we have seen, the Dutch courts went 
on as if perfectly oblivious of the change of sovereignty. 

No immediate attempt was made by the English to supersede 
the existing Dutch civil law.! : 

It was not until four months after the surrender that the first 
move in this direction was made. Governor Nicolls prepared a 
code of law and practice? and invited delegates chosen from the 
various towns to meet at the end of February at Hempstead. 
When they had met at the appointed place, without giving the 
delegates an opportunity for debate or discussion, he presented 
them with his “General Laws Hereafter to be Observed,” which 
he forced them to adopt. Much more unwillingly than their lan- 
guage indicates the Code was accepted : — 


“Wee the Deputies duely elected for ye severall townes upon 
L. Island being assembled at Hempsteed in a generall meeting by 
authority derived from your R. Hs unto the Hon Collonel R. 
Nicolls as deputy Governour doe most humbly and thankfully 
acknowledge to y! R. H& the great honour and satisfaction wee 
receive in our dependence upon your Royall Highness according 
to the tenour of his sacred Mates Patent granted to Yt R. Hs bear- 
ing date the 12 day of March 1664 in the 16th yeare of his Maties 
Raigne, wherein wee acknowledge ourselves, our heires and suc- 
cessors for ever to be comprized to all intents and purposes therein 
more at large exprest, and wee doe publikely and unanimously 
declare our cheerfull submission to all such Lawes, Statutes and 
Ordinances which are or shall be made by virtue of authority from 
Y: R. Hs your heires and successors forever. .. . Wee being 
allready well assured that in soe doing wee performe our duty of 
allegiance to his Mate as free borne subjects of the Kingdome of 
England inhabiting in these his Maiesties dominions.” ® 


Governor Nicoll’s code, commonly known as the “‘ Duke’s Laws,” * 





1 Letter, Col. Cartwright to Sir R. Nicolls, 3 Doc. Rel. Col. Hist. N. Y. 87-8. 
It must also be remembered that the Articles of Surrender guaranteed to the Dutch 
settlers their customs concerning inheritance, enjoyment of their property, and the dis- 
posal of the same at pleasure, the determination, according to Dutch manner of differ- 
ences, of contracts and bargains made before the capitulation, and other similar nghts. 

2 Judge Daly believes that the Code was prepared by Clarendon, then Lord Chan- 
cellor, and prints a note from Dr. O’Callaghan expressing a similar opinion. 1 E. D. 
Smith Rep. xxxx. 

8 3 Doc. Rel. Col. Hist. N. Y. 91. 

* “ Lawes Establisht by the authority of his Majesties Letters patents, granted to 
his Royall Highness James Duke of Yorke and Albany: Bearing Date the 12th day 
of March in the 16th year of the Raigne of our Soveraigne Lord Kinge Charles the 
Second.” 1 N. Y. Hist. Soc. Col. 305. 1 Colonial Laws of N. Y. 6. 
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was largely borrowed from the laws in practice in the other Eng- 
lish colonies in New England.! Arranged in alphabetical order 
are all the details establishing and regulating the administration of 
justice and government. Three divisions of courts are established, 
the courts of Assizes, courts of Session, and the city and town 
courts. Each court has both. civil and criminal jurisdiction. 
Judges, sheriffs, justices of the peace, juries, and arbitrators are 
all provided for. Land tenure, police regulations, provisions for 
religious liberty, and taxes are all explicitly set forth. There is 
almost no reference to the mode of procedure or to the then 
existing Dutch laws. 

However, it was not until the following June that Sir Richard 
took the final step to overthrow the old Dutch system. 

On Tuesday, June 13, 1665, “The Honble Heer Governour 
Nicolls appears in the Assembly who delivered to the Court the 
following writings after he had them read by the Clerk of the 
Secretary Nicolls :— 

‘Revocation of the FForme of Gevernment of New Yorcke Und? 
Y£ Style of Burgomast! and Schepens. 

By vertue of his Matis Letters Pattents bearing date the 12th 
day of March in the 16th yeare of his Mat: Reigne, Granted to 
his Royall Highness, James Duke of Yorke wherein full and abso- 
lute Power is given and Granted to his Royal Highnesse or his 
Deputyes, to Constitute, appoint, revoke and discharge, all Officers 
both Civill and Military, as also to alter & Change, all Names and 
Styles fformes or Ceremonyes of Government ; To the end, that 
his Mats Royall pleasure may bee observed and for the more 
Orderly establishment, of his Mates Royall Authority, as near 
as may bee Agreeable to the Lawes and Customes of his Matis 
Realme of England; Upon mature deliveracon and advice, I 
have thought it necessary to Revoke and discharge, And by these 
prsents in his Mats name, do Revoke and discharge the fforme 
and Ceremony of Government of this his Mates Towne of New 
Yorke, under the Name or Names, Style or Styles, of Scout Bur- 
gomasters and Schepens; As also, that for ye future Administra- 
con of Justice, by the Lawes Establisht in these the Territoryes 
of his Royall Highnesse wherein the Welfare of all the Inhabitants 
and the Preservacon of all their due Rightes and Priviledges, 
Graunted by the Articles of this Towne, upon Surrender under 
his Mats obedience, are concluded ; I do further declare, That by 





1 Order to put the Duke’s Laws in force in N. Y., 3 Doc. Rel. Col. Hist. N. Y. 226. 
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a Particular Commission, Such Persons shall be Authorized to putt 
the Lawes in Execucon, in whose abilityes, Prudence and good 
Affection to his Matis Service, and ye Peace and happynesse of 
this Governmt. I have especially reason to put Confidence, which 
persons so Constituted and appointed, shall bee Knowne and Called 
by yt Name and Style of Mayor, ALDERMEN AND SHERRIFFE, ac- 
cording to the Custome of England in other his Matis Corpora- 
cons; Given under my hand and Seale, at ffort James in New Yorke, 
this 12th day of June 1665. 
RicHarD Nicotts,’” } 


For nine years there was no interruption to routine administra- 
tion of the Duke’s Laws in New York. In 1673 the Dutch’ con- 
quest naturally overthrew all the British institutions, and the “laws 
and statutes of our Fatherland” became again the law of the land 
in New York. The change of law was made as quickly and as 
quietly as the change of allegiance. Indeed, there was so little 
friction caused by the shifting from the English to the Dutch 
system of jurisprudence that the Courts were in full discharge 
of their functions when, fourteen months after the Dutch suc- 
cession,? Sir Edmund Andros returned to New York to restore 


the English régime. He had express instructions “to put in ex- 
ecution such lawes rules and ord’rs as you find have been estab- 
lished by Coll. Nicolls and Coll. Lovelace, and not to vary from 
them but upon emergent necessities... ,” and, “to continue 
ye courts of justice as they have been established and used 


hitherto.” 4 


November ninth, 1674, Governor Andros by proclamation re- 
stored to New York the common law: “It is hereby further 
declared that the Known Books of Laws formerly estabisht and 
in force under his Royall Highnesse government is now again 
confirmed by his Royall Highnesse the which are to be observed 





1 5 Records of New Amsterdam 248. 

2 As early as January, 1674, Anthony Colve, as Governor General, issued “ Pro- 
visional Instructions for the Schout, Burgomasters and Schepens of the City of New 
Orange regulating the practice and procedure of the Court.” This is frequently 
referred to as “ Colve’s Charter.” 7 Records of New Amsterdam. 

8 The Treaty of Westminster, February 19, 1674, provided for the surrender of New 
York to the English by the Dutch. 

4 Instructions to Andros, 3 Doc. Rel. Col. Hist. N. Y. 218. Under date of August 
6th an order had issued to Sir Edmund “to put the Dukes Laws in force in New 
York,” “except such as shall have apparent inconveniences in them.” 3 Doc. Rel. 
Col. Hist. N. Y. 226. 
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and practiced together with the manner and time of holding 
courts therein menconed as heretofore. And all magistrates and 
civill officers belonging thereunto to be chosen and estabisht 
accordingly.” 4 


Lee M. Friedman. 


Boston, Mass, 





1 Proclamation of Gov. Andros, 3 Doc. Rel. Col. Hist. N. Y. 227. 








BANKRUPTCY A COMMERCIAL REGULATION. 829 


BANKRUPTCY A COMMERCIAL REGULATION. 


MONG the causes which led to the formation of the Federal 
Constitution, the inherent weakness of the Confederation has 
been usually advanced as the primary one for the establishment of 
a stronger central government. An examination of the causes 
which resulted in the formation of a nation, instead of a league, 
will reveal how important a part the subject of commerce played 
in the purposes of the framers of the Constitution. On the 21st 
day of January, 1786, the Legislature of Virginia passed the follow- 
ing resolution : — 


“ Resolved, that Edmund Randolph, James Madison, Jr., Walter Jones, 
St. George Tucker, and Meriwether Smith, Esquires, be appointed Com- 
missioners, who, or any three of whom, shall meet such Commissioners 
as may be appointed in the other States of the Union, at a time and place 
to be agreed on, to take into consideration the trade of the United States ; 
to examine the relative situations and trade of said States ; to consider 
how far a uniform system in their commercial regulations may be neces- 
sary to their common interest and their permanent harmony; and to 
report to the several States such an act, relative to this great object, as, 
when unanimously ratified by them, will enable the United States in 
Congress effectually to provide for the same.” 


Pursuant to this resolution, the Commissioners assembled at 
Annapolis in the following September, but delegates from five 
States only were present. Under the circumstances of this partial 
representation, the Commissioners did not deem it advisable to 
proceed with their commission, but resorted to a draft, framed by 
Alexander Hamilton, of a recommendation to the various States, a 
part of which was as follows :— 


“In this persuasion, your Commissioners submit an opinion, that the 
idea of extending the powers of their Deputies to other objects than those 
of commerce, which has been adopted by the State of New Jersey, was 
an improvement on the original plan, and will deserve to be incorporated 
into that of a future Convention. They are the more naturally led to this 
conclusion, as, in the course of their reflections on the subject, they have 
been induced to think that the power of regulating trade is of such com- 
prehensive extent, and will enter so far into the general system of the 
Federal Government, that to give it efficacy, and to obviate questions and 
doubts concerning its precise nature and limits, may require a corre- 
sponding adjustment of other parts of the Federal system.” 
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The draft concluded with the suggestion of the Constitutional 
Convention, which by sanction of Congress was afterwards con- 
vened in May, 1787. In this connection the following observa- 
tions of Mr. Justice Miller in his “ Memorial Oration,’’ September 
17, 1887, are pertinent : — 


“Tt is not a little remarkable that the suggestion which finally led to 
the relief, without which as a nation we must soon have perished, strongly 
supports the philosophical maxim of modern times, —that of all the 
agencies of civilization and progress of the human race, commerce is the 
most efficient. What our deranged finances, our discreditable failure to 
pay our debts, and the sufferings of our soldiers could not force the 
several States of the American Union to attempt, was brought about by 
a desire to be released from the evils of an unregulated and burdensome 
commercial intercourse, both with foreign nations and between the sev- 
eral States.” 


And again: — 

“It is a matter for profound reflection by the philosophical statesman, 
that while the most efficient motive in bringing the other States into this 
convention was a desire to amend the situation in regard to trade among 
the States, and to secure a uniform system of commercial regulation, as 
necessary to the common interest and permanent harmony, the course 
of Rhode Island was mainly governed by the consideration that her 
superior advantages of location, and the possession of what was sup- 
posed to’ be the best harbor on the Atlantic coast, should ot be sub- 
jected to the control of a Congress which was by that instrument ex- 
pressly authorized ‘to regulate commerce with foreign nations and 
among the several States.’ ” 


It may therefore be truly said that just as the Zollverein was 
the foundation of the present German Empire, so commerce proved 
to be one of the corner-stones of the Constitution. To be sure the 
framers of the Constitution were conversant with Shays’ Rebellion 
in Massachusetts, and in the spirit of the Preamble to the Consti- 
tution, which looks to the establishment of justice and the promo- 
tion of the general welfare, may have had in mind the regulation 
of the relation between debtor and creditor. At the same time, 
inasmuch as bankruptcy was known to be a measure primarily for 
the benefit of creditors, its origin is undoubtedly to be traced rather 
to commercial reasons than to those for the relief of the debtor 
class. This is apparent from the subsequently quoted remark 
made by Mr. Roger Sherman, who had in mind the drastic pro- 
visions of the English system, which certainly present a marked 
contrast to the latter-day view of many who seem to regard bank- 
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ruptcy as a measure for the relief of poor debtors and as a sort of 
eleemosynary institution. 

An examination of the origin of the bankruptcy clause in the 
Constitution will show that this subject was akin to or closely 
related to commerce. It is interesting to note that the fathers of 
bankruptcy legislation in this country were Rutledge and the Pinck- 
neys of South Carolina. The distinguished statesmen of South 
Carolina, including the Pinckneys, had visited England, where it 
was the custom in those days for gentlemen of fortune and family 
to receive their education. Both the Pinckneys and Rutledge had 
been trained at the Temple. Undoubtedly the two Pinckneys who 
were members of the Constitutional Convention had acquired an 
intimate knowledge of bankruptcy from the English system. A 
reference to Madison’s “Journal of the Constitutional Conven- 
tion” will show that Mr. Pinckney moved to commit Article 16, 
which was the “full faith and credit clause” of the Constitution, 
with the following proposition : “To establish uniform laws upon 
the subject of bankruptcies, and respecting the damages arising on 
the protest of foreign bills of exchange ;” thus showing that at 
that early date he regarded bankruptcy as a part of the law mer- 
chant, or a regulation of commerce. On September 1, 1787, Mr. 
Rutledge, afterwards Chief Justice, reported for the Committee 
which considered this subject that the provision “to establish 
uniform laws on the subject of bankruptcies ” should be incorpo- 
rated with the provision where it now stands relative to a uniform 
rule of naturalization. On Monday, September 3, 1787, when the 
subject was reached for discussion, the following observations were 
made : — 


“Mr. (Roger) SHERMAN (of Connecticut) observed, that bankruptcies 
were in some cases punishable with death, by the laws of England; and 
he did not choose to grant a power by which that might be done here. 
Mr. GOUVERNEUR Morris said, this was an extensive and delicate sub- 
ject. He would agree to it because he saw no danger of abuse of the 
power by the Legislature of the United States. On the question to agree 
to the clause, Connecticut alone was in the negative.” 


Such is the history of the origin of bankruptcy in the Constitu- 
tional Convention. 

In the 42d number of the “ Federalist,” the remarks of Mr. 
Madison, who took so prominent a part in the debates in the Con- 
stitutional Convention, have also a pertinent significance as to the 
intimate relation between bankruptcy and commerce :— 
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“The power of establishing uniform laws of bankruptcy is so inti- 
mately connected with the regulation of commerce, and will prevent so 
many frauds where the parties or their property may lie or be removed 


into different states, that the expediency of it seems not likely to be 
drawn into question.” 


In this connection a brief glance at the English origin and his- 
tory of the bankruptcy system (die Urquellen) will also show its 
intimate relationship to trade and commerce. Judge Taft, deliver- 
ing the opinion of the Circuit Court of Appeals in the case of 
Leidigh Carriage Co. v. Stengel, explains that the first bankruptcy 
act was passed in England during the reign of Henry VIII; that 
its early provisions were confined to traders ; and its original pur- 
poses were to prevent the fraudulent dealings of debtors. It is 
a historical fact that there also existed in England, concurrently 
with bankruptcy legislation, insolvent laws —the so-called “ Lord’s 
Acts,” and Relief of Insolvent Debtors Acts — for the benefit of 
non-traders, and this was the case until the distinction between 
insolvency and bankruptcy was abolished in 1861, at which time 
the two systems, owing to the universal drift of humanitarian legis- 
lation in the abolition of imprisonment for debt, were merged. 
Cessante ratione cessat ipsa Icx. The distinction between an in- 
solvency law and 2 bankrupt law has been held to consist in the 
fact that an imsolvency law did not release the effects present or 
future of the debtor, but only his person, and that such laws could 
be invoked only on voluntary petitions, while a bankruptcy law 
had the effect of releasing both the person of the debtor from 
debt and his effects. 

t is 2 mistake to assert that bankruptcy is 2s old as the Romans. 
The Cessie Bexzerum bears more resemblance to an imsolvency law, 
as its effect was to release the debtor’s person but not his property 
from execution by creditors. 

Turning now to America, it may be m order, as a preliminary to 
the consideration of congressional legislation, to refer to the two 
leading cases on the subject of bankruptcy im the United States, 
to wit; Sturgis ». Crownimshield? and Ogden 2. Saunders? m 
which opmions were rendered by Chief Justice Marshall, and 
which are essential to a thorough understanding of the American 
system of bankruptcy legislation. In Sturgis v7. Crowninshield, 
the court points out the distinction between imsolvency and bank- 
ruptcy laws, and in its opinion, which was delivered in 1810, speaks 
as follows :-— 





1 o5 Fed. Rep. 637, 646. 2 4 Wheat. 122. 8 32 Wheat. 213. 
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“ But if an act of Congress should discharge the person of the bank- 
rupt, and leave his future acquisitions liable to his creditors, we should 
feel much hesitation in saying that this was an insolvent, not a bankrupt 
act; and, therefore, unconstitutional. Another distinction has been 
stated, and has been uniformly observed. Insolvent laws operate at the 
instance of an imprisoned debtor; bankrupt laws at the instance of a 
creditor. But should an act of Congress authorize a commission of bank- 
ruptcy to issue on the application of a debtor, a court would scarcely be 


warranted in saying, that the law was unconstitutional, and the commis- 
sion a nullity.” 


In Ogden v. Saunders, which decided that State insolvent laws 
were valid but had no extra-territorial or interstate effect, the Chief 
Justice said :-— 

“Yet, when we consider the nature of our Union, that it is intended to 
make us, in a great measure, one people, as to commercial objects ; that, 
so far as respects the intercommunication of individuals, the lines of 
separation between States are, in many respects, obliterated ; it would 
not be matter of surprise if, on the delicate subject of contracts once 
formed, the interference of state legislation should be greatly abridged or 
entirely forbidden. . . . The power of changing the relative situation of 
debtor and creditor, of interfering with contracts, — a power which comes 
home to every man, touches the interest of all, and controls the conduct 
of every individual in those things which he supposes to be proper for 
his own exclusive management, — had been used to such an excess by 
the state legislatures as to break im upon the ordimary intercourse of soci 
ety, and destroy all confidence between man and man. The mischief had 
become so great, so alarming, as not only to impair commercial imter- 
course, threaten the existence of credit, but to sap the morals of the 
people and destroy the sanctity of private faith To guard agzinst the 
continuance of the evil was am object of deep interest with all the truly 
wise as well as the virtwous of this great community, and was one of the 
mportant benefits expected from 2 reform of the goverument.” 

The first bankruptcy act of 1800, undoubtedly copied from the 
English statutes, related to traders only, and was passed at a time 
when a voluntary petition was unknown. The Act of 1841 con- 
taims the first enactment of a voluntary system, but when the quo- 
tation from the Supreme Court is borne in mind, it is to be noted 
that as early as 1819 the dictum of the Chief Justice had announced 
that such a voluntary provision could not be regarded as any the 
less a bankrupt law or unconstitutional A reference to the “ Life 
of Thomas H. Benton,” written by President Roosevelt, will also 
show that Benton antagonized the passage of the Act of 1841, on 
the ground that it was not a bankruptcy law, but was an insolvency 
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law, and, therefore, unconstitutional. In this connection the dis- 
senting opinion of Mr. Justice Catron in the case of Nelson v. Car- 
land! affords much valuable information as to the constitutional 
origin of bankruptcy legislation. 

Before alluding to the various theories, a word as to definition may 
be appropriate. The term bankruptcy, derived from danco rotto — 
a merchant whose table or counter of business is broken up — is 
neither euphonious nor euphemistic. The Germans have a hap- 
pier designation in Concurs for the condition and Concursverfahren 
for the proceedings, which since 1877 have been regulated by an 
Imperial Code (Concursordnung). 

Professor Richard Brown, in an excellent article on ‘“ Compara- 
tive Legislation in Bankruptcy,” in the August, 1900, number of 
the “ Journal of the Society of Comparative Legislation,” asserts 
that three theories have been advanced as to the objects of bank- 
ruptcy legislation : — 

“(1) The punishment of the fraudulent debtor; (2) the reinstatement 
of the unfortunate but innocent debtor ; or (3) the equitable distribution 
of the insufficient assets among all the creditors.” 


Both in England and the United States there has been a great 
departure from the primitive theory, notwithstanding this seems to 
have been uppermost in the mind of Mr. Roger Sherman when the 
subject was discussed in the Constitutional Convention. In Eng- 
land the theory —one which, it is submitted, is the only sound 
theory — still prevails that the true functions of bankruptcy are 
administration and distribution. Mr. Chamberlain, who has been 
sometimes quoted as an opponent of bankruptcy legislation, in 
introducing the English Act of 1883 stated the two leading objects 
of bankruptcy to be “ (first) the improvement of the tone of com- 
mercial morality and the promotion of honest trading, and (second) 
the fair and speedy distribution of the assets among the creditors 
whose property they are.” “What is the object of a bankruptcy 
law?” asked the Attorney-General of England in introducing the 
English Bill of 1869. “The object,’ he answers, “is to collect 
the proceeds of the estates of bankrupts, and to distribute them 
among the creditors as fairly, cheaply, and speedily as possible.” 

In America, unfortunately, bankruptcy has come to be regarded 
as a sort of poor-debtor law, as a species of clearing house for 
the liquidation of debt, or, as some have expressed it, a “ Hebrew 
Jubilee,” whereby the people at intermittent periods receive eman- 
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cipation from their debts, are rehabilitated, and the “dead wood” 
of the community is thereby eliminated. That the rehabilitation 
theory was farthest from the minds of the framers of the Constitu- 
tion, it has heretofore been attempted to be shown. 

It is now proposed to demonstrate that the true functions of 
bankruptcy are administration and distribution, and that sound 
statesmen and legislators in Congress have ascribed to the regula- 
tion of commerce the true reason for bankruptcy legislation. Cow- 
temporanea expositio est optima et fortissima in lege. This maxim 
that a contemporaneous interpretation is the best and most power- 
ful in the law, is as useful in the interpretation and construction of 
statutes as it was in the days of Lord Coke ; and it is always legiti- 
mate in seeking for the reason of legislation to consider the history 
of the times and the causes which operate to demand legislation. 
An examination, therefore, of the debates in Congress and the his- 
tory and origin of our four bankruptcy acts will reveal that com- 
merce and its regulation have been among the foremost arguments 
advanced by statesmen for the enactment of a system which means 
to the creditors administration, to the merchants a uniform system 
of law, and incidentally to the debtor a release from his obligations. 

After the organization of the general government, the question 
of bankruptcy legislation became an early subject of consideration 
in Congress; but the measure encountered violent opposition on 
the part of the planter class, and so distinguished a man as Albert 
Gallatin opposed it in the Fifth Congress on the ground that the 
country, being composed largely of the agricultural element, was 
not adapted to it, although he admitted the principle of equality, 
and conceded that such a system might produce good results in 
the great cities. It is to be borne in mind that at this period the 
law governing the English system was limited to traders. James 
A. Bayard of Delaware, the ancestor of a distinguished family of 
statesmen, was an ardent champion of bankruptcy legislation at 
this time, and ably answered the argument of Gallatin. On Janu- 
ary 15, 1799,,Mr. Bayard spoke in the House as follows : — 


“The necessity of a bankrupt law results wherever a nation is in any 
considerable degree commercial. No commercial people can be well 
governed without it. Wherever there is an extensive commerce, exten- 
sive credits must be necessarily given.” 


He further spoke of the fact that such legislation prevented 
fraudulent speculation, and that it would be a great hardship for a 
merchant, losing his ships in trade, to be so situated that he could 
not compromise with his creditors, and asserted : — 
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“That England for more than two centuries and a half had been the 
most flourishing commercial country upon the face of the earth, owing to 
her civil policy, the essential part of which was the bankrupt system ; and 
that no nation in the world has been able to extend its credit so far as 
Great Britain.” 


In the same session is to be found a remarkable speech by 
Harrison Gray Otis of Massachusetts, in which he shows the dis- 
advantages arising from the chaos of different administrative laws. 
In the same Congress Bayard is to be found ably supported by 
John Marshall, who was then a member of Congress, the latter 
speaking in opposition to an amendment directed against the sup- 
posed ex post facto effect of sucha law. In the roll call in favor 
of bankruptcy laws were included such memorable names as James 
A. Bayard of Delaware, Edward Livingston of New York, John 
Marshall of Virginia, Harrison Gray Otis of Massachusetts, James 
Pinckney of Maryland, John Rutledge, Jr., of South Carolina, 
Samuel Sewall of Massachusetts, and the Speaker, Theodore 
Sedgewick of Massachusetts, by whose “yea” vote the tie was 
broken. 

After the passage of this first act, which was a purely involun- 
tary law and limited in its scope, being intended for traders only, 
violent opposition to its continuance was aroused by John Ran- 
dolph of Virginia, who bitterly assailed it, on the ground it was an 
ex post facto \aw, impaired the obligation of contracts, and was an 
injury to the planters of the country. To him is to be attributed 
its repeal. This law was not given a fair trial, and would un- 
doubtedly have furnished general satisfaction to the mercantile 
classes had it not met with so untimely an end. On February 18, 
1803, in the Seventh Congress, James A. Bayard spoke as fol- 
lows: — 


“The commercial world cannot exist without such an act. Its necessity 
arises from the nature of trade, and does not belong to other classes of 
citizens. It is founded on the principle that commerce is built on great 
credits ; and great credits produce great debts. Owing to the risks aris- 
ing from these and other circumstances, the most diligent and honorable 
merchant may be ruined without committing any fault. Not so as to the 
other classes of citizens ; either the cultivators of the soil, the mechanics, 
or those who follow a liberal profession. They live on the profits of 
their labor, not on profits derived from credit. . . . These circumstances 
make a bankrupt law necessary to the merchants. The insolvent law is 
an ample provision for others.” 
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And, further, he said :— 


“T believe as the United States are one great commercial Republic, it 
behooves us to have one uniform rule coéxtensive with the Union, that 
the merchant in New Hampshire may know the laws of Georgia.” 


The subject of bankruptcy was again revived in 1815 in the 
Thirteenth Congress, and was pretty actively considered from that 
time onward. In the Fifteenth Congress, on February 25, 1818, 
Mr. Whitman of Massachusetts delivered a speech in which he 
showed the great risks incurred by merchants in trade, and that 
failures were occasioned by causes beyond their control, and empha- 
sized the necessity of one code for merchants throughout the 
entire country, dwelling upon the chaos of State regulations, local 
preferences, and the consequent impairment of confidence, and 
further said :— 


“The prosperity of farmers was dependent upon that of the merchant, 
and that fraud was encouraged by the absence of a bankruptcy law.” 


In a draft of a bill pending in the Seventeenth Congress is to be 
found the first appearance of a voluntary bankruptcy provision, 
which was evidently derived from the remark of the Chief Justice 
in the above mentioned case of Sturgis v. Crowninshield. At this 
time John Sergeant of Philadelphia appeared upon the scene as a 
champion, equally able with Bayard, in favor of bankruptcy legis- 
lation, and delivered speeches which completely demolished the 
opposition advanced in the statements of Basi] Montague of 
England, and which adverse arguments were also effectively an- 
swered in speeches of Senator Harrison Gray Otis of Massa- 
chusetts. 

The next great enemy of bankruptcy legislation to appear upon 
the forum of debate was James Buchanan, whose famous speech 
against it was delivered at this session, and who, with the assist- 
ance of Randolph’s opposition, succeeded in defeating any legisla- 
tion. On May 26, 1824, in the Eighteenth Congress, Daniel 
Webster of Massachusetts offered in the House a resolution in 
favor of a bankruptcy law, as opposed to “twenty-four different and 
clashing systems,” and on March 3, 1825, spoke as follows : — 


“ He remained fully of opinion that, in a country so commercial, with 
so many States, having almost every degree and every kind of connection 
and intercourse among their citizens, true policy and just views of public 
utility required that so important a branch of commercial regulation as 
bankruptcy, ought to be uniform throughout all the states, and, of course, 
that it ought to be established under the authority of this Government.” 
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On December 6, 1825, President John Quincy Adams recom- 
mended the passage of a bankruptcy law in his message, and speaks 
of it as “an object of the deepest interest to society.” Another 
champion of bankruptcy legislation appeared upon the scene in the 
Nineteenth Congress in the person of Senator Hayne of South 
Carolina, who on February 21, 1826, in reporting a bill, said : — 


“ The evils, however, resulting from the inefficient and contradictory laws 
now of force in the several States on this subject, were so severely felt ; 
— such were the frauds to which they gave rise, and so great the injustice 
practised under them ; that the committee were strongly impressed with 
the belief that some effectual remedy ought, at least, to be attempted.” 


In this bill reported by Senator Hayne were incorporated the 
changes of the new English (1825) Codification or Revision of the 
Bankruptcy laws. It was chiefly applicable to mercantile classes, 
but had engrafted upon it the voluntary petition for the benefit of 
non-traders. In this session Senator Hayne was also ably sup- 
ported by Senator Berrien of Georgia. 

Mr. Justice Story in his “Commentaries on the Constitution,” 
published in 1833, remarks : — 


“Tt is extraordinary that a commercial nation, spreading its enterprise 
through the whole world, and possessing such an infinitely varied inter- 
nal trade, reaching almost to every cottage in the most distant States, 
should voluntarily surrender up a system which has elsewhere enjoyed 
such general favor as the best security of creditors against fraud, and 
the best protection of debtors against oppression.” 


In the Twenty-fifth Congress, Senator Thomas H. Benton of 
Missouri came forward as an opponent in opposition to the recom- 
mendation of President Van Buren in his message to Congress in 
favor of such a law. Benton’s opposition, as explained by Presi- 
dent Roosevelt, was based not so much on hostility to bankruptcy 
as to the nature of the Act of 1841, which he designated as an 
insolvency rather than a bankruptcy law. In fact, in a speech on 
March 4, 1840, he had spoken in favor of applying a bankruptcy 
law to corporations and banks. Among the advocates of the 
system in the Senate of the Twenty-seventh Congress are to be 
found the names of such distinguished statesmen as Berrien of 
Georgia, Rufus Choate of Massachusetts, Henry Clay of Kentucky, 
and Clayton of Delaware ; and opposed to it such names as Richard 
H. Bayard of Delaware, Benton of Missouri, Buchanan of Penn- 
sylvania, Calhoun of South Carolina, Pierce and Woodbury of New 
Hampshire; in the House, the names of such illustrious members 
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as John Quincy Adams, Caleb Cushing, and Robert C. Winthrop 
of Massachusetts, William P. Fessenden of Maine, and Thomas C. 
Chittenden of New York in favor; and that of Nathan Clifford of 
Maine in opposition. On July 1, 1841, President Tyler in a special 
message recommended the passage of a bankruptcy law. The Act 
of 1841, said to have been drafted by Mr. Justice Story, was the 
result of bargains and log-rolling, and from its inherent defects 
was soon repealed. At the time the Act was repealed, Senator 
Buchanan, on February 25, 1843, made a notable speech, recanting 
his views as to its unconstitutionality, and totally disagreeing with 
Benton’s narrow views of the Constitution. It is noteworthy that 
in President Buchanan’s message to the Thirty-fifth Congress, on 
December 8, 1857, he recommended the passage of a uniform 
bankrupt law applicable to all the banking institutions throughout 
the Union. 

From the repeal of the Act of 1841 until the breaking out of 
the Civil War no bankruptcy legislation was secured. At this 
stage it may be stated as an interesting historical fact that the 
Constitution of the “Confederate States of America” also con- 
tained a clause in favor of bankruptcy legislation, with this addi- 
tion, however : “ But no law of Congress shall discharge any debt 
contracted before the passage of the same.”’ During the period 
of the Civil War, Roscoe Conkling came forward as a friend of 
- bankruptcy legislation, and on July 15, 1861, moved the appoint- 
ment of a Committee of Five to report a bankruptcy law at the 
next session. The passage of such a law was not accomplished, 
however, until the Thirty-ninth Congress, when Thomas A. Jenckes 
of Rhode Island reported a bill, of which he was the author, and 
designated it as a “ regulation of commerce.” In this same session 
Senator William M. Stewart of Nevada advocated its passage on 
the ground of its benefit to commercial men. 

The panic of 1873, which started soon after the failure of Jay 
Cooke, led to a discussion of the existing bankruptcy act, although 
up to that time no particular fault had been found with its provi- 
sions by the merchants of the country. President Grant, in his 
message of December 1, 1873, recommended a modification of the 
involuntary clause relating to the suspension of commercial paper 
as a ground of bankruptcy. This recommendation was followed 
by the passage in 1874 of a compromise amendment, which, while 
it materially weakened the involuntary features of the law, gave 
the country for the first time the very excellent provision as to 


composition, which marks a distinct advance in bankruptcy legis- 
IIo 
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lation, and serves as a dignified method of settlement whereby an 
honest merchant overtaken by embarrassments usually beyond his 
control may, by the consent of a majority of his creditors, com- 
pound his debts, preserve the good-will and continuance of a busi- 
ness often built up by the efforts of a lifetime, and thus resume 
an honorable position in mercantile life. The causes which led to 
the repeal of this act, which had remained upon the statute books 
eleven years, and much longer than its two predecessors, were cer- 
tain inherent defects, great delays, and extravagant fees paid to 
officials. An examination of the debates in the Forty-fifth Con- 
gress, which repealed the Act of 1867, still further discloses the 
vigorous protests against leaving a commercial nation without per- 
manent legislation. Senator Stanley Matthews, who afterwards 
became a Justice of the Supreme Court, in the discussion of the 
repeal bill, stated : — 


“The experience of the civilized world of commercial nations, and our 
own experience too, establishes the fact that we ought to have a bank- 
rupt system, and that other nations have been able to maintain a stable 
system of jurisprudence on this subject.” 


Further, in the same debate, he said : — 


“No more important question, none affecting the interests of the 
community from one end of the country to the other irrespective of sec- 
tions and classes, none lying more nearly at the foundation of the public 
weal exists or has been considered by the Senate than this very question 
of a proper and efficient bankrupt system. . . . Do the Senators who are 
urging the immediate repeal of this act flatter themselves with the idea 
that when it is repealed there will no longer be frauds committed by 
debtors against creditors? Manifest as those frauds in my opinion have 
been and as often as the very provisions of the law have been made to 
cover a retreat for them, I nevertheless venture on the prediction that the 
absolute and unconditional repeal of the act will be simply uncovering 
the box of Pandora, and instead of the frauds that can now be enumer- 
ated and carried on in the lists of bankruptcies they will be so thick 
and so many that they will darken the air and you cannot count them.” 


In the same debate, Senator David Davis, who had been a Jus- 
tice of the Supreme Court, said: — 


“Tn a great commercial country like this a bankrupt lawis an absolute 
necessity. With thirty-eight States of diverse insolvent proceedings a 
bankrupt law is an absolute necessity.” 


Senator John J. Ingalls, on April 15, 1878, said : — 


“My own conviction has been that a great commercial people like ours 
was ill-adapted to exist without a bankrupt law in some form.” - 
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And, again, in the same debate, Senator Ingalls said : — 


“Tt is an anomaly in civilization that a great commercial country like 
ours, with its thousands of millions of commerce, should remit to the 
conflicting decisions of State insolvent courts the question whether or not 
a debtor shall be relieved from the payment of his debts upon the sur- 
render of all his assets.” 


Senator Roscoe Conkling, while yielding to the instructions of 
his Legislature for repeal, had hoped for the rejection of the repeal 
bill, and recommended the appointment of a commission to suggest 
perfecting amendments, and said: — 


“All commercial nations in recent times have adopted, and most of 
them after long investigation, bankrupt acts as wise components of com- 
mercial systems. .. . The American people alone, so far as I know, 
among the commercial peoples of the world have bankrupt laws in 
spasms and ways.” 


Representative William P. Frye, on April 25, 1878, spoke as 
follows :— | 


“Tt is the constitutional duty of the Congress of the United States to 
enact and keep upon the statute book a bankrupt law. I hold that it is 
an absolute necessity to the commercial law of this land. That commer- 


cial law without it is as a man without an arm or without a leg.” 


No sooner, however, had the Act of 1867 been repealed in 1878 
than the merchants of the country commenced the agitation for a 
bankruptcy law, and the so-called “ Lowell Bill” was introduced 
into Congress as early as 1882, and in the Forty-seventh Congress 
Senator George F. Hoar championed it in the following language: 
“Commerce and manufactures know no state lines.” President 
Arthur, in his second annual message of December 4, 1882, ex- 
pressed a desire that Congress would act so as “ to afford the com- 
mercial community the benefits of a national bankrupt law ;” and, 
again, in his fourth annual message of December 1, 1884, expressed 
a further desire for such legislation “in view of the general and 
persistent demand throughout the commercial community for a 
national bankrupt law.” On December 3, 1889, President Harri- 
son, in his first annual message, stated “that the enactment of a 
national bankrupt law of a character to be a permanent part of our 
general legislation is desirable ;” and in his second annual message 
of December 1, 1890, observed : — 


“The Constitution having given to Congress jurisdiction of this sub- 
ject, it should be exercised and uniform rules provided for the adminis- 
tration of the affairs of insolvent debtors, The inconveniences resulting 
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from the occasional and temporary exercise of this power by Congress, 
and from the conflicting State codes of insolvency which come into force 
intermediately should be removed by the enactment of a simple, inex- 
pensive, and permanent national bankrupt law.” 


In the debates in the Fifty-third Congress on the “ Torrey Bill,” 
which had been first introduced in December, 1889, Representa- 
tive Nelson Dingley,.Jr., said: “Such legislation is a necessary 
incident of domestic commerce,” and further explained the short 
duration of prior legislation as follows : — 


“Tn the early history of this country, before interstate commerce had 
been developed to the extent that it has within recent years, before the 
construction of railroads and telegraphs and the growth of the intimate 
business relations now existing between every part of this country, which 
makes Texas commercially as near to New York and New York as near 
to San Francisco as Philadelphia was to Pittsburg seventy-five years ago, 
we can see in the development of the means of communication a reason, 
a necessity for national bankruptcy legislation that did not exist fifty or 
seventy-five years ago. We have become a great nation commercially as 
well as politically. Every part of this country is commercially linked with 
every other part. The merchant in New England is dealing every day with 
the merchant in New Orleans and Galveston. The merchant in St. Paul is 
selling to and purchasing from the merchant of Boston every day. State 
lines have been broken down commercially in the progress of this nation.” 


On April 13, 1896, Speaker Henderson, who was then Chairman 
of the Judiciary Committee, submitted its report and referred to 
the fact that China was about the only country in the civilized world 
which never had had a bankruptcy law, and asked in this report the 
pertinent question :— 


“Ought the United States to be classed hereafter with England, Ger- 
many, France, and their associates having bankruptcy laws, or continue 
in the class with China?” 

On April 5, 1897, Senator William Lindsay of Kentucky, praised 
the present bankruptcy act in the following language : — 


“This measure is the most thoroughly analyzed piece of proposed legis- 
lation I have ever examined. Every conceivable contingency seems to 
have been thought out and carefully provided for. It is my judgment, 
that if enacted it will be a conspicuous example of matured legislation 
and remain for all time as an example of how laws should be prepared 
before being placed upon the statute books.” 


From the foregoing consideration of the historical and constitu- 
tional origin of bankruptcy laws, and from this view of contem- 
poraneous congressional debates, an endeavor has been made to 
prove that bankruptcy, being originally designed for merchants and 
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traders only, and being involuntary until the two systems of bank- 
ruptcy and insolvency became merged in America in 1841 and in 
England in 1861, is essentially a commercial regulation, and that 
its main objects are administration or distribution, rather than the 
relief of the debtor. Ex-Judge Addison Brown of New York, an 
able bankruptcy expert, in a decision under the present act, says : 


“The object of the bankruptcy act is declared to be ‘to establish a 
uniform system of bankruptcy throughout the United States.’ The most 
fundamental element in every system of bankruptcy has been to provide 
for and regulate the distribution of the bankrupt’s property among his 
creditors, and to do this by means of. the agencies created by the act. 
That originally was its only purpose. Later, a second element has been 
added in the provisions for the bankrupt’s discharge, upon such terms and 
conditions as the act may prescribe. The present act fully provides for 
both of these objects.” 


It is perfectly apparent, however, that there exists among some 
judges, on the floors of Congress and in the community, a falla- 
cious and superficial view that bankruptcy legislation should par- 
take of the nature of a “ Hebrew Jubilee,” and that at intermittent 
periods the country should have such a law for the purpose of 
relieving the unfortunate debtor from his burden of debt. While 
the humanitarian or relief features are meritorious, it should be 
constantly borne in mind that this principle of the law is merely an 
incident to its main purpose, and should not prove a menace to the 
permanency of a system intended for the perpetual benefit of mer- 
chants in general. If the “‘ Hebrew Jubilee” idea is to prevail, the 
country will be confronted with successive repeals as heretofore ; 
but as regards repeal, it is difficult to understand why a bankruptcy 
law should be singled out for attack. There would seem to be as 
much sense in asking for a repeal of the Interstate Commerce law, 
Patent laws, and Postal law, all of which are authorized by the same 
section of the Constitution, which provides for “ uniform laws on 
the subject of bankruptcies throughout the United States.” Cer- 
tainly bankruptcy legislation vitally affects the interests of the com- 
mercial and debtor and creditor classes quite as much as any of 
these other subjects, which do not appear to invite constant attack. 
If, however, the administrative or distributive function of the law 
is made prominent, permanency and stability— both jewels in 
legislation — will be the result, and thus the objects of the framers 
of, the Constitution in securing uniformity throughout the nation 
in this branch of commerce will be always realized. 


James Monroe Olmstead. 
Boston, April 11, 1902. 
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Law ScHOOL. — For some time it has been proposed to build an addi- 
tion to Austin Hall in order to meet the continued growth of the School, 
and it has now been definitely decided to extend the north wing, at a 
slight angle, for about seventy-five feet. In addition to the basement 
there will be five floors in the extension. The southern part of the lower 
four of these will be occupied by the new stack, which will have space 
for about two hundred and forty thousand volumes ; the remainder of 
these four floors will contain eighteen desks and fourteen rooms for Pro- 
fessors, the Librarian’s room, a room for cataloguing, and two delivery 
desks. ‘Two lecture rooms will occupy the top floor, one about the size 
of the present North room, the other somewhat smaller than the East and 
West rooms, The main building will remain practically unaltered ex- 
cept that the space now occupied by the office and stack will be added 
to the reading room, thus giving about one hundred additional seats. A 
turret will mark the junction of the extension and the main building on 
the east, and an entrance on the west will lead to stairs connecting with 
the new lecture rooms. Work will at once be begun upon these altera- 
tions, which are expected to be completed in about one year. 


THE RIGHTS OF CREDITORS OF A CORPORATION AGAINST A TRANSFEREE 
or Unpaip Stock. — It has been recently held that a purchaser of stock 
purporting to be fully paid, who has notice that it is not in fact fully 
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paid, is primarily liable to creditors of the corporation for the amount 
remaining unpaid. vote v. Jilinois, etc., Bank, 62 N. E. Rep. 834 (IIl.). 
The subject of stockholders’ liability is covered at least partially by stat- 
ute in Illinois, and the court in the principal case was chiefly concerned 
in determining whether, as between the original subscriber and his trans- 
feree, the latter was primarily liable. See 1 Starr & Curtis, Ann. IIl. 
St., 2d. ed., 1896, c. 32, §§ 8, 25. The result of the principal case, how- 
ever, in holding the transferee liable, is generally followed even in the 
absence of a statute. Wishard v. Hansen, 99 Iowa, 307 ; 1 Cook, Stock 
& STOCKHOLDERS, 3d ed., § 49. It is also generally held that a dona fide 
purchaser of stock purporting on its face to be paid up is not liable. 
Brant v. Ehlen, 59 Md. 1; Foreman v. Bigelow, 4 Cliff. (U. S. Cire. Ct.) 
508; see /m re British, etc., Co., 7 Ch. D. 533; s. Cc. sud nom. Burkin- 
shaw v. Nicolls, 3 App. Cas. 1004. 

When the subscriber is still in debt to the corporation on his subscrip- 
tion, obviously a transferee with notice should be held liable to creditors 
for the amount unpaid, for he stands in the position of his transferrer by 
the tacit agreement of the parties. The creditor, therefore, is simply 
having the corporation’s right enforced. See Webster v. Upton, 91 U.S. 
65. Where, however, stock purporting to be paid up is issued in payment 
for property at an excessive valuation, or is issued to existing stockholders 
as a bonus, the question is more difficult. By the terms of his subscription 
the subscriber is not liable to the corporation at all. It is difficult to see, 
therefore, how any right which the creditor may have against him or 
his transferee can be worked out through the corporation. The doctrine 
generally advanced is the well-known and much criticised “trust fund ” 
theory. See 25 Am. L. Rev. 749. It does not seem to follow necessarily 
from this doctrine that the transferee is liable, unless it be considered 
that the individual stockholder, as well as the corporation, is in some 
sense a trustee. Even as regards the original subscriber, it is very diffi- 
cult to point out what ves the corporation holds in trust for the creditor, 
since by the terms of the contract of subscription the subscriber owes 
the corporation nothing, and it is even more difficult to make the stock- 
holder a trustee. A more acceptable theory as to the subscriber’s lia- 
bility is that advanced in Hospes v. Northwestern, etc., Co., 48 Minn. 174. 
It is there suggested that the true ground is fraud, in the nature of 
deceit : the fraud consisting in the issue of stock purporting to be fully 
paid up, when, in fact, it is not. A person giving credit to the corpora- 
tion after such issue has either actually or presumably acted in reliance 
upon the representation, and should be allowed to recover by a bill in 
equity, analogous to an action at law for deceit. How a transferee can 
be held on this theory, however, it is difficult to see, since he has been 
guilty of no misrepresentation. One writer has boldly expressed the 
opinion that, since the development of the law in regard to this subject 
is really a process of judicial legislation, the courts really reach the 
result that commercial exigencies demand, and expand or contract the 
“trust fund” theory to suit the occasion, establishing a new status — 
that of stockholder — and that therefore they refuse to allow the cred- 
itors to be prejudiced by any agreement that stock shall not be paid up. 
34 Am. L. REG., N.S. 448. 

It would seem that not without a strain can the creditor’s equity be 
made to attach to the stock, except upon the latter theory, and that 
unless it does attach, the transferee probably cannot be held. While 
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the fraud theory may account for the liability of the original subscriber, 


the broader theory is perhaps the only one which satisfactorily explains 
the liability of the transferee. 


THE RIGHTS OF MUNICIPALITIES AS AFFECTED BY THE STATUTE OF 
Limitations. — The maxim “ Vudlum tempus occurrit regi” has been 
adopted from England into the law of the United States. Neither the 
Federal government nor that of any sovereign state can be debarred 
by mere lapse of time from asserting its rights. United States v. Hoar, 2 
Mason (U. S. Circ. Ct.) 311. Under a representative government a far- 
seeing public policy demands that public rights shall not be lost through 
the negligence or misfeasance of public servants. The question often 
arises, however, as to whether a municipality should be exempt from the 
operation of the statute. It seems that the proper answer must depend 
ultimately on how far a municipality is part of the state machinery —a 
political and administrative division — and how far a complete corporate 
entity with distinct rights and liabilities. The answer given to this query 
under varying circumstances will determine whether or not the statute may 
run against acity. To the proposition that public rights in and to highways, 
streets, and squares dedicated to public use cannot be lost by any length of 
adverse possession, there is general, but not universal, assent. See Bur 
bank v. Fay, 65 N.Y. 57, 69, 70. Even where the state, and @ fortiori the 
city, is by legislation subject to the statute of limitations, the courts have 
held that a city does not lose these rights by the lapse of the statutory 
period, Hoadley v. San Francisco, 50 Cal. 265. And where judicial legisla- 
tion has not accomplished this result the law-makers have themselves 
provided for it. See N. H. Pus. St. 1go1, c. 77, § 7; Mo. Rev. St. 1889, 
§ 6772 ; VERM. ST. 1894, §§ 1220 and 1223. This trend of legislative and 
judicial opinion is well brought out by a recent Minnesota case. The 
court, acknowledging that the rule followed was “at variance with the 
overwhelming weight of authority and reason,” felt reluctantly con- 
strained by previous decisions to hold that the defendant by twenty 
years’ adverse possession had acquired title to part of a public street. 
City of Hastings v. Gillitt, 88 N. W. Rep. 987. The legislature has ac- 
complished what the court felt unable to do ; first, by enacting that statu- 
tory limitations shall apply to the state, and then providing that no 
occupant of any public street or highway shall acquire title by reason of 
such occupancy. See 2 MINN. St. § 5142; MINN. Laws, 1899, c. 65. 
But the statutes not being retroactive did not govern the principal case. 

On the other hand, it is general law that title to land held by a munici- 
pality for its private uses may be lost by the statutory period of adverse 
possession. vans v. Erie Co., 66 Pa. St. 222. But in several jurisdic- 
tions time always runs against a city, irrespective of circumstances. 
Wheeling v. Campbell, 12 W. Va. 36. 

It seems that the distinction noted above is not only reasonable, but 
in accord with other analogies. Unquestionably municipal corporations 
have dual characters, public and private, in accordance with which both 
their power to act and their liability for damage inflicted vary. It has 
been argued that the same reasons for applying the maxim of “ Vud/um 
tempus” to the sovereign do not hold in the case of a city. The city is 
more compact, it is said ; encroachments on public rights cannot so 
readily escape detection, and there are officers to prevent just such acts. 
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Wheeling v. Campbell, supra. But the other view seems more sound. 
The people are sovereign, and the city, after all, represents the people 
just as the state does; and it must be admitted that allowing adverse 
possession to give title would cause no less inconvenience in the case 
of a city street than in that of a state highway. One eminent author, 
in maintaining the position here set forth, has made one qualification. 
If a man has innocently occupied public land, and the city by its acts 
has led him to believe that the land is his, and its deprivation would 
entail great loss on him, then the city should be equitably estopped 
to set up its claim. DiLL., Mun. Corp., 4 ed., § 675. See 15 Harv. L. 
REv. 737. With this exception, therefore, it seems that the purely public 
rights of a municipal corporation should not be barred; but that those 
of a guasi private nature should be treated like the rights of private per- 
sons or corporations, 


EFFECT OF THE ABSORPTION OF A STATE UPON ITS EXISTING TREA- 
TIES. — Much learning and ingenuity have been displayed by publicists 
on the interesting question of the assumption of the debts of a state or 
territory, when it is absorbed or ceases to hold a place in the family of 
nations ; but the equally interesting question as to what becomes of its 
treaty obligations has received only passing attention. 

So long as the status of the contracting parties remains the same, it 
would seem that a treaty once lawfully contracted by free and capable 
parties should continue to exist unless some period for its termination 
is fixed by the treaty itself, or unless there has been a breach by one 
party which has been acted upon by the other. When,.however, one of 
the contracting parties changes its political status, the question of the 
continuance of the treaty relation is affected not only by the nature of 
the change in the status, but also by the nature of the treaty obligation. 
It would seem to be clear that when a state or territory loses all individ- 
uality as a sovereignty, and becomes incorporated into the territory of 
another, then the treaty obligations of the state so incorporated will end, 
ipso facto. On the other hand, where a state joins others to itself for the 
purpose of forming a new single state, merely changing the name and 
size of the original, but substantially preserving its identity, then it 
would seem that the treaty obligations should continue in force. Further- 
more, it would appear that when a state, retaining its separate govern- 
ment and local law, becomes a part of a confederate state or federated 
union, all treaties made by that state should remain binding unless the 
nature of the treaty obligation is such that it could not reasonably be 
carried out by the state itself or by the newly formed state. 

A few months ago, the Imperial German Consul at Chicago sought the 
arrest and commitment, under Treaty of 1852 between the United States 
and the Kingdom of Prussia, of a fugitive from Prussia accused of 
uttering forged certificates. On application for the writ of Aadeas corpus 
the main contention of -the prisoner was that the treaty was terminated 
by the formation of the German Empire in 1871. The Supreme Court 
of the United States affirmed the order of the District Court remanding 
the prisoner for extradition. Zerlinden v. Ames, 22 Sup. Ct. Rep. 484. A 
short ground for supporting the case is this: the question whether an 
executory treaty such as an extradition treaty is in force, is a political 
question, and on such a question the judicial department is bound by the 
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decision of the executive department. Foster v. WVeilson, 2 Pet. (U.S. Sup. 
Ct.) 253, 314; Mighell v. Sultan of Fohore, [1894] 1 Q. B. 149. The 
Executive Department of the United States Government has recognized 
the treaty as being in force. TREATIES AND CONVENTIONS, 921 (1889) ; 
TREATIES IN FORCE, 520 (1899). 

The case may also be supported on the principles set forth above. The 
Kingdom of Prussia has remained a distinct entity, and is capable under 
the Constitution of the German Empire of carrying out its obligations ; 
and even though technically the adoption of that constitution was a 
breach of the treaty, yet the United States never acted upon it. Further- 
more, an.extradition treaty is not the kind of treaty a state after such a 
change in its political status cannot reasonably be expected to carry out, 
for its execution involves purely ministerial acts, and its object, the mu- 
tual helpfulness of returning fugitives from justice, is as desirable after 
the change as before. Only one other case involving this question has 
arisen in this country, and in that case the decision was the same. Jn re 
Hermann Thomas, 12 Blatchf. (U. S. Circ. Ct.) 370. A number of cases 
have come up in the courts of France and Italy growing out of the union 
of the Italian states in 1860. Almost without exception the courts have 
held that the Treaty between France and Sardinia contracted in 1760 
remains binding. Jnconomidis c. Coude, 6 CLUNET 69; /aris, PALAIS 
[1867] 275 ; Zurin, GIURISPRUDENZA [1865] 240; Zurin, LEGGE [1876] 
853. A few publicists have discussed the question, but they are not unan- 
imous. See R. LE BourDEL.ks, De I’ application du traité du 24 Mars 
1760 entre la France et la Sardaigne, g CLUNET 389, 390 accord; Pas- 
QUALE FiorE, De l’execution des actes et des jugements étrangersen 
Italie, 5 CLUNET 235, 244 contra. 


LEGISLATIVE CONTROL OVER MUNICIPAL CORPORATIONS. — The ques- 
tion of the extent of legislative control over municipal corporations has 
occasioned a square conflict of opinion among the courts of this country. 
One line of cases by decisions or dicta has laid down the broad propo- 
sition that municipal corporations are the creatures of the legislature, 
and except for constitutional limitations, expressed or clearly implied, 
entirely subject to its control. Commonwealth v. Moir, 199 Pa. St. 534. 
On the other hand, in many states the doctrine has been established that 
municipal corporations cannot be deprived of the right to local self-gov- 
ernment ; and this view is rested upon either one of two grounds: implied 
constitutional guarantee, or implied reservation to that effect. People v. 
Hurlbut, 24 Mich. 44; see Zhe Right to Local Self-Government, 13 & 14 
Harv. L. Rev. The result reached in this second class of cases com- 
mends itself as being in accordance with the spirit of our institutions 
and prevailing views of political expediency, but it is doubtful whether 
it can be supported upon principle. The constitutionality of an act 
must be determined by reference to the constitution itself, and while 
undoubtedly certain restrictions upon the power of the legislature may 
be implied from the language of that instrument, it is only where the 
implication is strong and clear that the courts are justified in asserting its 
existence. See 15 Harv. L. REV. 531. 

Even those courts that have championed the right of the municipality 
to self-government have confined that right to matters of purely local 
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concern. The principle upon which this distinction is based is that the 
municipality acts in a dual capacity, as the agent of the state with regard 
to certain matters and as the agent of its own inhabitants with regard 
to others, and in respect to the former it is subject to the complete con- 
trol of the state. People v. Common Council of Detroit, 28 Mich. 228. 
While extremely difficult of application, the distinction is indispensable 
if the doctrine of local independence is accepted. The difficulty lies in 
drawing the line between matters of general and matters of local con- 
cern. In two recent cases it is held that the management of the muni- 
cipal waterworks and fire department is a matter of purely municipal 
concern, and that a statute transferring their control to a state board 
is an unconstitutional interference with the right of municipal self- 
government. State v. Barker, 89 N. W. Rep. 204 (Ia.) ; State v. Fox, 63 
N. E. Rep. 19 (Ind., Sup. Ct.). Although the weight of authority sustains 
these conclusions there are decisions contra. David v. Portland Water 
Committee, 14 Or. 98. 

A conflict of opinion must necessarily arise upon this question because 
of the nature of the problem to be solved. The courts are called upon 
to decide whether the empowering of a municipality to carry on a certain 
work is a delegation by the state of a matter of general concern, or merely 
the grant of power to do things in the doing of which the state as a whole 
has no particular interest. Inasmuch as whatever involves the health 
and prosperity of a large body of citizens is a matter of interest to the en- 
tire state, the administration of matters local in their nature is likely to 
become of state concern. Where this is true it can fairly be said that 
the municipality is acting as the agent of the state with respect to those 
matters and is subject to its control. Under this view the analogy of 
the decisions upon what constitutes a public use justifying the exercise 
of the power of eminent domain should be followed, and a wide legisla- 
tive discretion should be recognized even by those courts that uphold 
the local independence of the municipality. 


Due Process In Ex PARTE APPOINTMENTS OF RECEIVERS. — Inde- 
pendently of statute, courts of equity in ordinary cases will entertain an 
application for the appointment of a receiver only after notice or rule to 
show cause. Verplank v. Mercantile Co., 2 Paige (N. Y.) 438. In cases 
of emergency, however, and where under the circumstances the giving 
of actual notice is impracticable or inexpedient, a receiver will be ap- 
pointed without such notice having been given. Hendrix v. American 
Freehold, etc., Co.,95 Ala. 313. The constitutional aspect of such ap- 
pointments is suggested by a recent decision of the Federal Circuit 
Court of Appeals for the district of Kentucky. A valid judgment i 
personam had been rendered by a state court against a foreign corpora- 
tion ; the defendant thereupon withdrew all of its tangible property from 
the state, discontinued its local agencies, and notified policy holders and 
all others to conduct business with the home office. After return of 
execution unsatisfied, the state court, upon petition setting forth the 
facts, appointed a receiver to collect accounts due the judgment debtor 
from persons within the state and from them to satisfy the judgment. 
This appointment was attacked by the foreign corporation in a federal 
court upon the ground that since no notice of the application for the 
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appointment of a receiver had been given, the proceedings were without 
due process of law. The court held that the appointment of the receiver 
was but a continuation of the original action, and that hence no new 
notice was necessary. But even assuming that it was a new action, the 
court stated that it was not prepared to say that the constitutional re- 
quirement of due process was infringed by the appointment of a receiver 
before notice. Phelps v. Mutual Reserve, etc., Assoc. 112 Fed. Rep. 453. 

The suggestion of the court is entirely sound, although an early Con- 
necticut dictum appears to be contra. . Bostwick v. Isbell, 41 Conn. 305. 
The appointment of a receiver is a purely administrative act for the 
purpose of enforcing the judgment of the court, and is based upon and 
confined to the jurisdiction that every sovereign has over property within 
its territorial limits. The appointment alone is not a deprivation of 
property, because it is well settled that the receiver himself takes no title 
but as an officer of the court holds property in the custody of the law. 
Keeney v. Home Ins. Co., 71 N. Y. 396, 401. There is often, to be sure, 
a certain temporary interference with the beneficial user of property, but 
temporary restrictions upon the use of property imposed by a court of 
equity in the exercise of its extraordinary preventive jurisdiction, even 
though based upon ex parte proceedings, have never been considered 
obnoxious to the Fourteenth Amendment. After judgment rendered, the 
disposal of the property by the receiver may amount to a deprivation of 
property, but is no more repugnant to the constitutional requirement of 
due process than a levy and sale by a sheriff upon execution duly issued. 
The receiver’s sale, like that of the sheriff, passes only the title of the 
judgment debtor unless the judgment upon which it was based was given in 
proceedings iz rem. The property interests of persons not parties to the 
judgment upon which the receivership proceedings are based remain 
unaffected by the receiver’s disposal of the property. Dann Mfg. Co. v. 
Parkhurst, 125 Ind. 317. As the mere appointment of a receiver does 
not effect a change upon the title to the property, and as his disposal 
affects only the title of those against whom a valid judgment has been 
obtained, it follows that the requirement of due process does not pre- 
clude the appointment of receivers upon ex parte proceedings, 


MartiAL Law. — About thirty-five years ago the subject of martial 
law was carefully considered in England as a result of Governor Eyre’s 
acts in suppressing the Jamaica Rebellion. It was likewise considered 
in the United States at the same time, owing to the conduct of military 
commanders during the Civil War. The position taken by Lord Chief 
Justice Cockburn in his charge to the Grand Jury in the case of Regina 
v. WVelson and Brand, and that taken by the majority of the Supreme 
Court of the United States in Hx parte Milligan, 4 Wall. 2, were. sub- 
stantially the same. The rule laid down was, broadly, that no civilian 
could be tried by martial law, where the civil courts were sitting and in 
actual exercise of their ordinary functions. Considerable authority was 
cited to sustain this view. Since then, until very recently, the courts of 
the two countries have not had occasion to discuss the subject. The 
war in South Africa, however, brought the question once more before the 
courts of England. The Judicial Committee of the Privy Council in 
dismissing a petition for special leave to appeal from the order of the 
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Supreme Court of Cape Colony, which had denied the petitioner’s right 
to summary release from military custody, held that the absence of 
visible disorder, and the continued sitting of the courts, did not preclude 
the existence of martial law. Jn re D. ¥. Marais, [1902] A. C. 109. 

Unfortunately the term martial law is used in several senses. It is 
applied commonly to what may otherwise be termed military law — the 
law governing the naval and military forces ; it is applied to the juris- 
diction exercised by military commanders over invaded or conquered 
territory under military occupation; and it is further applied to the 
jurisdiction exercised by the executive over all persons during a state of 
war, in domestic territory. The first two applications of the term may 
be dismissed from consideration ; for the one is settled everywhere by 
statute, and the other by the rules of international law. The scope of 
martial jurisdiction in the last sense cannot be positively defined in the 
present state of the authorities. This last adjudication on the subject 
shows the change judicial opinion has undergone in England. It seems 
undisputed, however, that in time of war, or when a military commander 
believes dona fide and reasonably that there is imminent danger, private 
property may be seized for the benefit of the state ; and the fact of war 
or the imminence thereof will be in itself a justification of what would 
otherwise be a trespass. Y. B. 21 Hen. VII. 27, pl. 5; British Cast Plate 
Manufacturers v. Meredith, 4 T. R. 794, 797; Mitchell v. Harmony, 13 
How. (U. S. Sup. Ct.) 115. 

On principle it would seem that the same rule should apply to 
infringement of the rights of personal liberty. See 2x parte Milligan, 
supra. Though the courts recognize the identity in principle they 
differ in opinion as to what is war, when rights of personal’liberty are 
involved. The Supreme Court of the United States has said that the 
continued sitting of the ordinary courts, and the absence of visible dis- 
order, absolutely preclude a lawful exercise of martial law. The Judicial 
Committee of the Privy Council takes an opposite view. It is sub- 
mitted that the latter view is preferable. Under modern conditions it 
cannot truly be said that the absence of visible disorder shows there is no 
necessity for martial law. The continued sitting of courts is too artifi- 
cial a test to be serviceable. Martial law is the law of necessity. The 
executive must be left unhampered in time of war to deal with problems 
summarily and to take protective measures without waiting for the ma- 
chinery of the courts. This view was advanced by Chief Justice Finch 
as long ago as the famous Case of Ship~-Money, 3 S. T. 826, 1234. It may 
be urged that this view gives too great power to the executive, and that 
it is likely to be abused. The reply would be that it is equally improba- 
ble that the ordinary executive would disregard the powerful restraints 
of public opinion. To carry on a war effectively, the executive must 
have power ; and reliance must be placed on the ability of the people to 
restrain him in the use of it. Under the Constitution of the United 
States, there is no method by which the guaranties of the Bill of Rights 
can be suspended. The legal justification of martial law must rest on the 
theory that the doctrine sa/us populi lex suprema is understood as an im- 
plied modification of the Bill of Rights. Under Continental constitutions, 
it should be noted, provision is made whereby the executive on authoriza- 
tion of the legislature may suspend the constitutional guaranties, proclaim 
a state of siege, and submit all persons to military jurisdiction. See THE 
CONSTITUTION OF SPAIN (1876). Arts. 4; 5; 6; 9; 13, $$ 12,383 17. 








852 HARVARD LAW REVIEW. 


ARBITRARY OFFICIAL DIscRETION. — Legislation which makes the right 
to pursue ordinary employments depend on the permission of adminis- 
trative officers is usually held unconstitutional where it lays down no 
rules for the guidance of such officers and indicates no limits to their 
discretion. It is said that such legislation gives a power which may be 
used arbitrarily, and that this is depriving persons of the equal protec- 
tion of the laws or of liberty or property without due process of law. 
Yick Wo v. Hopkins, 118 U.S. 356. If we grant the construction the 
conclusion seems unimpeachable. One unimportant decision may be 
contra on the facts, but no constitutional question appears to have been 
raised. Roderick v. Whitson, 51 Hun 620. It is possible that the retail 
liquor business, and perhaps others of a similar nature, form an excep- 
tion to the general rule. Crowley v. Christensen, 137 U.S. 86. Cf Ex 
Parte Sing Lee, 96 Cal. 354. In analogous cases that business has been 
held susceptible of different treatment from ordinary harmless occupa- 
tions. Schwuchow v. Chicago, 68 Ill. 444. On the question of construc- 
tion, however, there is authority for holding that no arbitrary discretion 
is intended, but only a reasonable discretion, the arbitrary exercise of 
which would be controlled by the courts in the ordinary way. State v. 
Yopp, 97 N. C. 477. This rule deserves to be applied oftener than it has 
been, although, of course, general rules have comparatively little force 
in matters of construction. There are intimations in some cases that the 
view in question is not permissible. See City of Richmond v. Dudley, 129 
Ind. 112; State v. Tenant, 110 N. C. 609 ; Baltimore v. Radecke, 49 Md. 
217; Matter of Frazee, 63 Mich. 396. But it is believed that these dicta 
cannot be supported. Zeader v. Moxom, 2 W. Bl. 924. Unless, however, 
the ends to be aimed at in the exercise of discretion are pretty clearly 
determined by implication or expression and the choice of means is not 
very broad, the statute or ordinance may fall under the ban of another 
class of decisions in which the objection is; not that an arbitrary power 
is intended, but that the officer is expected to make rules to govern the 
activities of private persons, and that this is an unauthorized delegation 
of legislative power. Matter of Frazee, supra; Chicago v. Trotter, 136 
Ill. 430. This seems to be valid, although the law on the subject is con- 
fused, and the applicability of the objection to acts of the legislature is 
doubtful. See 12 Harv. L. Rev. 138. 

A recent California case has slightly extended the rule of Vick Wo v. 
Hopkins, supra. A statute provided that where, in the work carried on 
in any factory, noxious gases were generated and were likely to be in- 
haled by the employees, and it should appear to a certain officer that 
this might be prevented by using some contrivance, he should order the 
same to be used, and a violation of his orders should constitute a mis- 
demeanor. Schaezlein v. Cabaniss, 67 Pac. Rep. 755. Here it was not 
the right to carry on the business that depended on the consent of the 
officer, but merely the right to carry it on in a certain way. The court 
held that this made no difference, and that the statute was void. This 
seems to be correct, provided the interference of the officer might make 
the process of manufacture substantially more expensive or difficult. On 
the question of construction it is impossible to be dogmatic, and any 
short criticism would be unsatisfactory. It may be suggested, however, 
that the officer was apparently intended to extend his supervision to all 
factories of the class, that he would have little more than a question of 
fact to decide in each case, that, on a fair construction, he would not be 
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authorized to order anything which would make the business unremu- 
nerative, and that it would be difficult to secure the desired result by 
general legislation. The question has been discussed above as if it re- 
ferred merely to the pursuit of ordinary trades or professions, but appar- 
ently ordinary‘methods of public demonstration and perhaps even ordi- 
nary recreations are similarly protected. See Matter of Frazee, supra ; 
Chicago v. Trotter, supra; State v. Yopp, supra. 


RIGHT OF TENANT TO REMOVE FIXTURES AFTER A NEw LEASE. — It 
is refreshing to find a restriction placed on the harsh doctrine that a 
tenant by accepting a lease for a new term without making an express 
reservation loses his right of removing fixtures. Ever.since this doctrine 
was established by the case of Loughran v. Ross, 45 N. Y. 792, the New 
York courts have been trying to draw back from the unfortunate position 
then adopted. The principle of that case has received a decided limita- 
tion in a recent decision of the appellate division of the Supreme Court. 
Bernheimer v. Adams, 70 N. Y. App. Div. 114. The plaintiff foreclosed 
his mortgage on the lease and certain fixtures consisting of water-closets, 
partitions, etc., owned by a tenant. The latter’s wife bought the property 
at the sale, took from the landlord a new lease for the unexpired term 
similar to the former one except that it ran to her as lessee, and re- 
mortgaged the fixtures and her new lease to the plaintiff in lieu of pay- 
ing him the purchase price. This second mortgage was foreclosed and 
bought in by the plaintiff who subsequently replevied the fixtures. The 
court held that the right to remove the fixtures was not lost by the failure 
of plaintiff's mortgagor to reserve it upon surrendering the old lease. 

The court evidently feeling the need of “cumulative” reasons for a 
decision so much at variance with the early New York doctrine, lays 
stress on the facts that the lessee was not the original tenant ; that the 
lease was not for an additional term; and that the fixtures were not 
“ distinctively realty.” It is submitted that none of these considerations 
should affect the decision. That the lessee is a new tenant makes if 
anything a stronger case for the landlord, as it is conceivable that an 
assignee, taking a new lease in his own name, might not care to preserve 
the fixtures as such. Furthermore, it is less harsh to deny the right of 
removal to an assignee than to the original tenant. Nor does the fact 
that this was a change of tenancy for an unexpired term seem of great 
weight ; for, after all, it was a new holding under a new lease without any 
reservation, the very crux of the question. It seems that one rule may 
be applied equally well to the case of a new tenant for the same term, 
and that of the same tenant for a new term, as both situations result 
from the surrender of an original tenancy. It might be argued that as 
the original tenant’s right to remove fixtures continues at least until the 
end of the term, so his successor’s also should exist up to that time. To 
this the reply is that it is a personal right, passing only by assignment, 
and has not in fact been assigned. The basis of the court’s third dis- 
tinction, that the fixtures in this case were not distinctively realty, is one 
somewhat favored in New York but of no standing elsewhere. Smusch 
v. Kohn, 22 N. Y. Misc. 344. One can hardly see how this distinction 
affects the point in issue. It probably is of value in determining whether 
a given chattel becomes a fixture or not; but granting it a fixture, the 
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consideration of its essential nature should have no bearing upon whether 
or not the right of removal survives. 

The true foundation of this decision must be sought in the underlying 
justice of the case and not in the reasoning of the court. Of course the 
plaintiff's mortgagor never intended to give the fixtures to her landlord, 
and it would seldom occur to a lay mind that the taking of a new lease 
could have such a result. The obvious hardship of a rule which makes 
the lessee take out the fixtures and replace them at the beginning of each 
new term should be a sufficient reason for the decision in the principal 
case. Two jurisdictions at least have adopted this more lenient view, 
Kerr v. Kingsbury, 39 Mich. 150; Second Nat. Bank v. Merrill, 34 N. W. 
Rep. 514 (Wis.) ; although the weight of authority, it must be admitted, 
is strongly opposed. See Watriss v. First Bank of Cambridge, 124 Mass. 
571. On grounds of obvious justice to the lessee it is to be hoped that 
the principal case will have some effect toward changing the present 
harsh rules on this subject. 


EFFECT OF STATUTES FOR SURVIVAL OF ACTIONS ON LIABILITY FOR 
DEATH BY WRONGFUL Act. — Statutes providing that personal actions 
shall survive the death of the party injured are frequently found side by 
side with statutes which allow action for wrongfully causing death. The lat- 
ter class of laws — or “death acts” — are generally modelled upon Lord 
Campbell’s Act, 9 & 10 Vict., c. 93, which provides for suit by the per- 
sonal representative of the deceased for the benefit of his near relatives. 
Such provisions seem applicable to many cases also covered by the sur- 
vival acts, and the decisions are squarely in conflict on the question of 
allowing recovery under both statutes for the same wrongful act. The 
solution of this question seems ultimately to depend on whether the 
death acts create an essentially new cause of action or merely apply to 
cases outside the scope of the survival acts and add death as a new ele- 
ment of damage. The cases which adopt the latter view hold that the 
legislature never intended to allow two actions, and evade in various 
ways the apparent concurrence of the remedies. Such an evasion is 
made in Michigan, where it has recently been held that the death acts 
apply only to cases where, owing to instantaneous death, no right of 
action ever vested in the deceased, and where, consequently, there could 
be no question of survival. Dolson v. Lake Shore, etc. Ry. Co. 87 
N. W. Rep. 629; Jones v. McMillan, 88 N. W. Rep. 206. To place 
such a restriction on the death acts, however, seems inconsistent with 
their broad wording and is certainly contrary to the great weight of 
authority. See Com. v. Met. R. R. Co., 107 Mass. 236; Tirrany, DEATH 
BY WRONGFUL ACT, § 73. Other courts make the evasion by restricting 
the survival acts, and hold that they apply only where the death was due 
to causes other than the tort sued for. Martin v. M. P. Ry. Co., 58 Kan. 
475; Holton v. Daly, 106 Ill. 131. This interpretation seems equally un- 
warranted by any provision of the statutes and is not generally followed. 
Davis v. Ry. 53 Atk. 117; Browny. C. & N. W. Ry. Co., 77 N. W. Rep. 
748 (Wis.). ; 

On the other hand, the view that the death acts give a new right, thus 
allowing a double remedy, is supported by the weight of authority and 
seems preferable. Bowes v. City of Boston, 155 Mass. 344; Meedham 
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v. Grand Trunk Ry. Co., 38 Vt. 294. The courts which adopt it reason 
that, while the defendant’s liability is created by only a single act on his 
part, yet that act is in violation of two rights, — the common law right 
of the deceased to personal immunity and the statutory right of his rela- 
tives to his life. The wrong in one action is the personal injury, and the 
statute of limitations runs from the time of such injury. ‘The damages 
are for the physical suffering and the financial loss of the deceased up to 
and ending with the time of death. Mul/downey v. Jil. Cent. Ry. Co., 36 
Ia. 462. ‘The sum recovered becomes part of the general estate and 
is subject to the claims of creditors. In suits for the death, however, 
the wrong is causing the death, and the period of limitation, which is 
expressly provided by the majority of such statutes, runs from the time 
of death. The damages are restricted to the pecuniary loss to relatives 
resulting from the death, which are, of course, subsequent to it in time. 
Needham v. Grand Trunk Ry. Co., supra; Kelley v. Cent. R. R. of La., 48 
Fed. Rep. 663. Though the personal representative of the deceased may 
be the plaintiff in both suits, still that he is regarded as acting in differ- 
ent capacities is shown by a decision that facts established in one action 
are not res adjudicata for the purposes of the other. Leggott v. Great 
Northern Ry., L. R. 1 Q. B. D. 599. The recovery in the action for death 
is solely for the benefit of relatives, and creditors of the deceased have 
no rights in the sum recovered. Cf. Gores v. Graff, 77 Wis. 174. If the 
double remedy is allowed, therefore, both the creditors and the relatives 
are compensated, whereas the contrary view must regard one or the 
other as having sustained damnum absque injuria, — a result certainly not 
in keeping with the purpose of this legislation. See 9 & 10 VICT., c. 93. 

It is true that since the view advocated involves the doctrine that re- 
covery by the administrator for the personal injury is no bar to an action 
for the death itself, it is not entirely consistent to hold that if the deceased 
had before his death recovered for this same personal injury, no subse- 
quent proceedings for the death could be maintained. The latter posi- 
tion, however, is necessary, inasmuch as the usual death act requires that 
the deceased in such a case be “entitled to maintain an action,” at the 
time of death. Read v. Grt. East. Ry., L. R. 3 Q. B. 555. But this 
inconsistency does not seem to be an objection of decisive weight, as it 
is due merely to an inadequate wording of the statute. See 28 Am. Law 
REG., N. S., 385, 513, 577: 


RECENT CASES. 


BaNKRuUptTcy —AcTs OF BANKRUPTCY — PRESUMPTION OF INTENT TO PRE- 
FER. — The defendant was alleged to have committed an act of bankruptcy, under § 3, 
a, (2), of the Bankruptcy Act, by having transferred, while insolvent, a portion of his 
property to certain creditors “ with intent to prefer such creditors.” //e/d, that, the 
fact of insolvency at the time of the transfer being doubtful, the intent to prefer will 
not be presumed. Jn re Gilbert, 112 Fed. Rep. 951 (Dist. Ct., Or.). 

The United States courts have always held that where a debtor, knowing his in- 
solvency, transfers property to certain of his creditors, an intent to prefer them will 
be conclusively presumed. And they have laid down a further rebuttable presump- 
tion, where the fact of insolvency is clear, that the debtor had knowledge of his 
financial condition. Zoof v. Martin, 13 Wall. (U. S. Sup. Ct.) 40; cf Mundo v. 


112 
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Shepard, 166 Mass. 323, contra. These presumptions are applied in cases arising 
under § 3, a, (2), of the present act. Jn re McGee, 105 Fed. Rep. 895. But where, as 
in the principal case, the fact of insolvency is doubtful, a distinction may well be 
drawn. For aenge | the presumption that a fact is known to one when its exist- 
ence is peculiarly within his sphere of knowledge, will fail when the truth of that fact 
is itself uncertain. Accordingly the decision, which seems to be the first on the point, 
in holding that the intent to prefer must in this case be proved without the aid of a 
presumption, seems eminently proper. 


BANKRUPTCY — JURISDICTION OF FEDERAL CourTs.— Shortly before the filing 
of the petition in bankruptcy the defendant had received certain money as agent of 
the bankrupt, and this he refused to deliver to the trustee. The trustee filed a peti- 
tion before the referee to obtain payment but the defendant, while admitting that the 
money belonged to the bankrupt, denied the jurisdiction. ée/d, that the court has 
jurisdiction to issue the order sought. Aueller v. Nugent, 22 Sup. Ct. Rep. 269. 

Under § 2, (7), of the Bankruptcy Act, the federal courts have power to cause estates 
of bankrupts to be collected and to determine controversies in relation thereto, ex- 
cept as otherwise provided. It is now settled that this power is subject to the pro- 
visions of § 23 allowing the trustee, except with consent of the defendant, to bring 
suit only in courts in which the bankrupt could have sued. Bardes v. Hawarden Bank, 
178 U.S. 524. If therefore the proceedings in the principal case constitute a “suit” by 
the trustee, the court was without jurisdiction. This result however would be extremely 
undesirable, since it would hamper bankruptcy proceedings enormously. No question 
of right or title remained to be determined, for the defendant admittedly held the 
money as agent of the bankrupt. It seems therefore a fair construction that the 
court was not entertaining a “ suit” by the trustee, but merely issued an administra- 
tive order for the collection of the estate. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — LIFE INSURANCE POLICY. 
— By a semi-tontine policy an insurance company contracted to pay to beneficiaries 
therein named a certain amount on the death of X, the bankrupt. But if X should 
be alive at the end of the tontine period, the company promised to pay to X himself 
a certain amount instead, giving him also other options. § 70, a, (5), of the Bank- 
ruptcy Act provides that the trustee shall be vested with the title of the bankrupt to 
all “property which . . . he could by any means have transferred ...” eld, that 
the policy has an actual value to the bankrupt, which passes to the trustee. J re 
Welling, 113 Fed. Rep. 189 (C. C. A., Seventh Circ.). 

There are cases which hold that an ordinary life-insurance policy, payable to the 
legal representatives of the insured and having no surrender value, does not pass to 
the trustee. Morris v. Dodd, 110 Ga. 606. If the ground for this holding is that 
the insured has no interest in the policy, the decisions have no bearing on the present 
question; for a policy by which, as in the principal case, aspecified amount is payable 
to the insured if he survives a stated period, constitutes a contract in which the in- 
sured has a valuable interest. If the ground is that life-insurance policies are not 
assignable, the cases seem to be erroneous. By the weight of authority an ordinary 
life-insurance policy is assignable, unless the assignment is in fact a gaming trans- 
action. Mutual Life Ins. Co. v. Allen, 138 Mass. 24; but of Warnock v. Davis, 104 
U.S. 775. Subject to the same qualification, the interest of the insured should be 
transferable by him under the circumstances of the principal case, and the cases so 
hold. Brigham v. Home Life Ins. Co., 131 Mass. 319. That interest would seem 
therefore to be property which passes to the trustee under § 70, a, (5). 


CoNFLICT OF LAws— DISPOSITION OF THE PERSONALTY OF AN INTESTATE 
WITHOUT HEIRS OR NEXT OF Kin: — A domiciled Austrian was the beneficiary of 
a fund in England. He died unmarried and without heirs. The fund, which was 
paid into court, was claimed by the Austro-Hungarian and by the English Treasury 
officials. He/d, that the fund must be paid into the English Treasury. Jn re Bar- 
nett’s Trusts, 18 T. L. R. 454 (Eng., Ch. D.). 

The distribution of the personalty of an intestate is generally made in accordance 
with the law of his domicile. Zxohin v. Wylie, 10 H. L. Cas. 1. Since Austrian law 
gives to the state the property of an unmarried intestate without heirs, it was con- 
tended that the Austrian treasury was entitled. This contention would be well 
founded, if the state could be regarded as claiming by succession. It is submitted, 
however, that a claim to personalty in such cases is not a claim through the fersona 
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of the intestate but a claim to take as Jona vacantia, because there is no succession. 
See Middleton v. Spicer, 1 Bro. C. C. 201; Taylor v. Haygarth, 14 Sim. 8. The 
maxim mobvilia seguuntur personam is applied only on grounds of comity and con- 
venience, and neither demands that it should be extended to cover a case like this. 
No decisions have been found on the point; viewing it as a speculative question, 
leading continental jurists are divided in opinion. See GILLESPIE’s BAR, PRI. 
INTERNAT. LAW, § 114, accord; GUTHRIE’S SAVIGNY, PRI. INTERNAT. LAw, 234- 
235) contra. 


CONSTITUTIONAL LAW—MARTIAL LAW JURISDICTION OVER CIVILIANS. — 
Martial law was proclaimed in Cape Colony, and the petitioner was arrested and 
kept in custody by the military authorities. Neither the district in which he was taken 
nor the district in which he was held was the scene of active operations, and the ordi- 
nary courts were in session. The petitioner asked the Supreme Court of the colony 
to release him from military custody, and on the refusal of his application prayed the 
Judicial Committee of the Privy Council for special leave to appeal. He/d, that the 
petition must be denied. Jn re D. F. Marais, [1902] A. C. 109 (Eng., P. C.). See 
NOTES, p. 850. 


CONSTITUTIONAL LAW— RECEIVERS — JURISDICTION OF CourRT.—A _ state 
court rendered a valid judgment zz fersonam against a non-resident insurance com- 
pany. The company subsequently withdrew its property from the state and discon- 
tinued its local agencies, notifying policy holders to transact business with the home 
office. The judgment execution having been returned xzz//a bona, the state court, on 
petition of the plaintiff, appointed a receiver to collect premiums and accounts due 
the judgment debtor from persons within the state. The insurance company brought 
a bill in a federal court to enjoin the receiver from so acting. e/d, that the fact that 
no notice of the application for the appointment of a receiver had been given to 
the company did not invalidate such appointment under the Fourteenth Amendment. 
Phelps v. Mutual Reserve, etc., Assoc., 112 Fed. Rep. 453. See Nores, p. 849. 


CONSTITUTIONAL LAW — STATUTE GIVING ARBITRARY POWER TO OFFICIAL. — 
A statute provided that whenever in the work carried on in any factory noxious 
gases were generated and were likely to be inhaled by employees, if it should appear 
to a certain official that this might be prevented by any contrivance, he should order 
the same to be used, and a violation of such order should constitute a misdemeanor. 
Held, that the statute is unconstitutional. Schaezlein v. Cabaniss, 67 Pac. Rep. 755 
(Cal.). See NoTEs, p. 852. 


CORPORATIONS—JUDGMENT AGAINST CORPORATION—CONCLUSIVENESS AGAINST 
STOCKHOLDERS. — The complainant, having obtained a judgment against a corpo- 
ration, filed a bill praying for an assessment against the stockholders on unpaid stock 
subscriptions. e/d, that the defendants may set up in defence the failure of consid- 
eration for the notes on which the judgment was obtained. /cBryan v. Universal 
Elevator Co., 89 N. W. Rep. 683 (Mich.). 

The rule that a judgment against a corporation is conclusive against the stockhold- 
ers, unless obtained through fraud or collusion, or from a court without jurisdiction, 
has been generally applied to suits by judgment creditors to compel payment of unpaid 
subscriptions. Ball v. Reese, 58 Kan. 614; Michols v. Stevens, 123 Mo. 96. The theory 
is that the stockholder is in privity with the corporation, and represented by it; and 
that, since unpaid subscriptions are debts due the corporation, the creditor should be 
allowed to collect them under his judgment without the necessity of proving his claim 
again. Some authorities, however, in cases of special hardship, have allowed the 
stockholders to go behind the record and to show defences which would have been 
good against the original action. Saylor v. Commonwealth I. & B. Co., 38 Or. 204; 
Ward v. Foslin, 105 Fed. Rep. 224; ¢f. Miller v. White, 50 N. Y. 137. The wisdom 
of this policy is doubtful; and it seems certain that the right should not be extended 
to cases where the only special hardship is, as in the principal case, the corporation’s 
failure to set up a clear defence. The contract liability for unpaid subscriptions is to 
be distinguished from special statutory liabilities, which create assets of a peculiar 
character. See Stephens v. Fox, 83 N. Y. 313. 


CORPORATIONS — UNPAID STOCK — RIGHTS OF CREDITOR AGAINST TRANSFEREE. 
— Held, that a transferee of stock purporting to be fully paid, who has notice that itis 
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not in fact fully paid, is primarily liable to creditors of the corporation for the amount 
remaining unpaid. vote v. /llinois, etc., Bank, 62 N. E. Rep. 834 (Ill.). See Nores, 


p- 844. 


CRIMINAL LAw— HoMICIDE — SELF-DEFENCE. — In a trial for homicide, the 
court instructed the jury that if the defendant sought a meeting with the decedent 
with the intention of provoking a quarrel with him and taking his life, the defendant 
could not justify the killing upon the ground of self-defence. e/d, that the court 
erred in denying to the defendant his right of self-defence if he had done no act and 
used no language of a character to provoke a quarrel. Johnson v. State, 66S. W. 
Rep. 845 (Tex., Cr. App.). 

All authorities agree that a defendant in a prosecution for homicide cannot find 
shelter behind a plea of self-defence, when he has voluntarily created the very necessity 
which he sets up in justification of hisact. See HAWKINS, P. C., c. 10, §22. Thisrule 
applies where the defendant himself began the affray by assaulting the decedent. J/id- 
dleton v. Commonwealth, 6 Ky. 51. Anda defendant who has voluntarily provoked 
the affray by the use of insulting language, stands in no better position. State v. Scott, 
41 Minn. 365. It is probable that where a defendant knew that any meeting with the 
decedent would be likely to result in a murderous attack upon himself, and sought a 
meeting with the intention thereby to provoke such attack, the same rule would apply. 
But where he sought the meeting intending by further acts and words to provoke an 
assault and was attacked without such provocation, he has not created the necessity 
that he pleads in justification of the killing, and should not be denied the plea of self- 
defence merely because of his unexecuted intention. 1 HALE, P. C. 479. There are 
decisions to the contrary in some jurisdictions. State v. Meely, 20 Ia. 108; Vaiden v. 
Commonwealth, 12 Gratt. (Va.) 717. 


Equity — NECESSARY PARTIES— ORIGINAL JURISDICTION OF SUPREME COURT 
— NORTHERN SECURITIES CASE.— The state of Minnesota moved for leave to file 
an original bill in the United States Supreme Court against the Northern Secyri- 
ties Company, a New Jersey corporation, to restrain the latter from controlling two 
Minnesota corporations. It was alleged, z#ter alia, that all the stockholders in the 
Northern Securities Company were stockholders in the other corporations and that 
they held a majority of the stock of each. e/d, that the two Minnesota corporations 
are necessary parties defendant, and as the joinder of such parties would defeat the 
court’s jurisdiction, the motion must be denied. State of Minnesota v. Northern 
Securities Co., 22 Sup. Ct. Rep. 308. 

Where certain persons are so connected with the transaction which forms the sub- 
ject of a controversy in equity that a final decree without their presence would neces- 
sarily affect their interests, they must be joined as parties, unless adequately repre- 
sented by a party before the court. Shields v. Barrow, 17 How. (U. S. Sup. Ct.) 130, 
140; Mallow v. Hinde, 12 Wheat. (U. S. Sup. Ct.) 193. Whether the Minnesota cor- 
porations were such indispensable parties is mainly a question of fact, and though it 
appears unlikely that their joinder would affect the result, the decision of the court, 
which seems technically correct, is the less to be criticised in view of the large discre- 
tion of a court of equity as to such matters. The point as to jurisdiction is fairly 
plain. The first clause of Art. 3, § 2, of the Constitution, declaring to what cases the 
judicial power of the United States shall extend, does not include suits by a state 
against its own citizens; and the second clause, giving the Supreme Court original 
jurisdiction in cases to which a state shall be a party, is rightly construed as applying 
only to those cases enumerated in the first clause in which a state may be a party. 
Pennsylvania v. Quicksilver Co. 10 Wall. (U.S. Sup. Ct.) 553. It is further esta 
lished that if any of the necessary parties defendant are citizens of the state which is 
the party plaintiff, the jurisdiction is defeated. California v. Southern Pacific Co., 
157 U. S. 229. 


EsToPpPEL— WAIVER OF EXISTING RIGHT— CONTRACT BY EsTOPPEL. — The 
husband of an intestate brought suit to set aside, for want of consideration, a contract 
between himself and the next of kin by which both parties agreed to make such re- 
leases as should be necessary to carry out the terms of an invalid will. The admin- 
istrator had made a partial distribution in accordance with this agreement. /e/d, that 
the plaintiff is estopped to deny the contract. Williams v. Whittell, 69 N. Y. App. 
Div. 340. 

In general an estoppel can arise only from a misrepresentation of a present fact; 
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but some courts have given the same effect to a promise which amounts to a waiver 
of an existing right. axton v. Faxon, 28 Mich.159. See Jus. Co. v. Mowry, 96 U.S. 
544, 548. In ordinary estoppel, if the representation applies to several matters or 
things, and the party acting upon it has been influenced only by its application to 
certain of them, it can be withdrawn as to the others. White v. Greenish, 11 C. B. 
N. S. 209. On the same principle, in cases like that under discussion, the plaintiff 
should ordinarily be bound only to the extent of contributing his share to sums 
already paid out under the contract, which would not have been payable under in- 
testacy. Haviland v. Willets, 141 N. Y. 35. But if, in the principal case, there were 
payments of this sort which would not have been agreed to by the other parties, but 
for their expectation that the whole arrangement would be carried out, then the plain- 
tiff should be bound as to the entire estate. The decision might also be rested on 
the ground that the mutual releases were sufficient consideration for each other. Cf 
Bunn v. Bartlett, 28 N. Y. St. Rep. 239. 


EVIDENCE — HEARSAY— REPORT OF TESTIMONY GIVEN THROUGH AN INTER- 
PRETER. — The defendant was on trial for perjury, the indictment alleging the falsity 
of testimony given by him through an interpreter at a former trial between other 
parties. A witness who had not understood the defendant was allowed to give in 
evidence the defendant’s statements as repeated by the interpreter. He/d, that this 
evidence should not have been admitted. State v. Terline, 51 Atl. Rep. 204 (R. 1). 

A witness who cannot speak the language of the forwm may always be required to 
testify through an interpreter appointed by the court. See Schearer v. Harber, 36 
Ind. 536. Since both the witness and the interpreter are under oath and subject to 
cross-examination, the hearsay rule is inapplicable. See WHARTON, Ev., § 174. 
The translation becomes the testimony of the witness in the original trial and may be 
treated as such in subsequent trials between the same parties. See Schearer v. Harber, 
supra. But where, as in the principal case, it becomes material to prove what the 
witness himself said, as distinguished from what testimony was given, a difficulty pre- 
sents itself. In this situation it is hard to meet the objection of hearsay, unless the 
statements of the witness are testified to by the interpreter himself or by some other per- 
son who understood the witness. See People v. Ah Yute, 56 Cal. 119. Though a re- 
port of the testimony as given by the interpreter would be logically much more reliable 
evidence on the question at issue than most hearsay, such considerations do not affect 
the absoluteness of the hearsay rule. See THAYER, PREL. TREAT. EvV., 521, 522. 


INSURANCE — CHANGE IN BUILDING LAWs— AMOUNT OF RECOVERY. — The 
piaintiff’s building, insured by the defendant company, was partially destroyed by fire. 
A law passed since the issuance of the policy necessitated a different mode of con- 
struction, greatly increasing the cost of repair, but not giving to the building thus re- 
paired any added value. e/d, that the plaintiff is entitled to recover on the policy 
the cost of repairing in conformity with the ordinance. Pennsylvania Co., ete., V. 
Philadelphia Contributorship, etc. 51 Atl. Rep. 351 (Pa.). 

Where by reason of an ordinance, though passed after the insuring, a building 
partially destroyed: may not be repaired, recovery may be had as for a total loss. 
Brady v. Northwestern Ins. Co, 11 Mich. 425; Williams v. Hartford Ins. Co., 54 
Cal. 442. The theory underlying these cases seems properly applicable to the princi- 
pal case, where the ordinance 4ffects not the right, but the mode of repair. In one 
case as in the other, the value of the undestroyed portion, considered with reference 
to such uses as may legally be made of it, is materially lessened. Accordingly the 
amount that would otherwise fairly represent the loss should be increased to the ex- 
tent of this diminution. See Brady v. Northwestern Ins. Co. supra. The court, 
though recognizing this principle, does not seem to apply it accurately. The cost of 
repairs is not the measure of damages. Cf Brinley v. National Ins. Co., 11 Met. 
(Mass.) 195. It has its bearing merely as evidence of the value of the portions un- 
destroyed. Thus qualified, the doctrine of the principal case seems sound, though no 
exactly parallel cases have beenfound. Cf Peters v. Warren Ins. Co., 14 Pet. (U.S.) 99. 


INSURANCE — FALSE ENTRIES BY MEDICAL EXAMINER— AGREEMENT THAT Ex- 
AMINER BE AGENT OF INSURED. — The medical examiner of a life insurance com- 
pany made material omissions in recording the answers of an applicant. There was 
an agreement in the application that the medical examiner should be the agent of 
the applicant. ¢/d, that the omissions do not defeat the plaintiff’s right to recover 
on the policy. Sternaman v. Metropolitan Life Ins. Co., 170 N. Y. 13. 
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In the absence of agreement it is generally held that the medical examiner is the 
agent of the insurer, and that the untruth of the answers as recorded is therefore no 
defence in an action on the policy, if the applicant was truthful in his oral answers. 
Union Ins. Co. v. Wilkinson, 13 Wall. 222; see 15 Harv. L. REV. 583. Whether 
the medical examiner acted for the insurer or for the insured is a question of fact. 
See Dickinson County v. Miss., etc., Ins. Co., 41 Ia. 286. If he acted under the direc- 
tion and control of the insured he was the latter’s agent. But if, asis usually the case, 
he acted under the general directions of the insurer, the agreement could not make 
him the agent of the insured. There seems to have been evidence enough in the 
principal case to justify the finding that the examiner acted in fact as the company’s 
agent, in spite of the agreement. The case is in accord with earlier decisions. Gans 
v. St. Paul, etc., Ins. Co., 43 Wis. 108; Whitehead v. Germania Ins. Co. 76N. Y. 
415. 





INTERNATIONAL LAW— EXTRADITION UNDER TREATY MADE WITH PRUSSIA 
PRIOR TO THE FORMATION OF THE GERMAN EMPIRE. — A German consul asked for 
the extradition of a fugitive from Prussia, under. the Treaty of 1852 between the 
United States and the Kingdom of Prussia (10 U. S. Stat. 964). On an application 
for a writ of habeas corpus, the prisoner contended that treaty became void by the 
incorporation of the Kingdom of Prussia into the German Empire. /e/d, that the 
treaty is still in force. TZerlinden v. Ames, 22 Sup. Ct. Rep. 484. See NoTEs, p.847. 






































JURISDICTION — FEDERAL INJUNCTION BOND — CouUNSEL FEEs.— After the dis- 
solution of an injunction obtained in a federal court, an action on the injunction bond 
was brought in a state court, and counsel fees were allowed, in accordance with the 
state law, as an element of damages. The obligor on the bond disputed this item, 

' and appealed to the United States Supreme Court on the ground that the judgment 

deprived him of an immunity which he possessed in the pursuit of an “ authority exer- 

cised under the United States” (Rev. Stat. § 709). He/d, that the Supreme Court 

should assume jurisdiction and reverse the verdict as to the counsel fees. Zw/lock v. 

Mulvane, 22 Sup. Ct. Rep. 372. 

In the state courts generally, counsel fees are allowed as damages. Cook v. Chap- 
man, 41 N. J. Eq. 152; Corcoran v. Judson, 24 N. Y. 106; Behrens v. Mackenzie, 23 
Ia. 333. The opposite rule, however, prevails in the federal courts. O¢e/richs v. 
Spain, 15 Wall. (U. S. Sup. Ct.) 211, 231. Since in the principal case the bond was 
given in a suit in a federal court, the parties should properly be regarded as contem- 
plating that the rules of interpretation applicable to it were those of the federal 
courts. As a decision on substantive law, therefore, the principal case seems sound. 
The propriety of allowing the appeal from the state court is not so clear, however. 
The mere fact that a federal judgment or statute is incidentally involved is insuffi- 
cient. Provident, etc., Soc. v. Ford, 114 U.S. 635; De Lamar’s, etc., Co. v. Nesbitt, 
177 U.S. 523. But in some cases the treatment of a federal judgment by a state 
court has been reviewed. Dufasseur v. Rochereau, 21 Wall. (U. S. Sup. Ct.) 130. 
And an action on a federal injunction bond, as such, has been carried up. Meyers v. 
Block, 120 U.S. 206. While the statute may not literally include this case, the nature 
of the subject and the need of uniformity make the result reached in the principal 
case highly desirable. 





MUNICIPAL CORPORATIONS — CONSTITUTIONAL LAW — EXTENT OF LEGISLATIVE 
ConTROL. — He/d, that a statute authorizing the appointment by the district court of 
persons to act as trustees of municipal waterworks, is an unconstitutional interference 
with the right of the municipality to self-government. State v. Barker, 89 N. W. Rep. 
204 (Ia.). 

Held, that a statute authorizing the appointment by the governor of a board to con- 
trol the municipal fire department, is an unconstitutional interference with the right of 
the municipality to self-government. Sate v. Fox, 63 N. E. Rep. 19 (Ind., Sup. Ct.). 
See NorTEs, p. 848. 





PENSIONS —- EXEMPTION FROM ATTACHMENT — PROPERTY BOUGHT WITH PEN- 
SION MONEY. — It is provided by U. S. R. S., § 4747, that “no sum of money due, or 
to become due, to any pensioner shall be liable to attachment, levy, or seizure. . . 
but shall inure wholly to the benefit of such pensioner.” e/d, that the act does not 
apply after the pensioner has received the money, and therefore does not exempt 
land bought by him therewith. McJntosh v. Aubrey, 22 Sup. Ct. Rep. 561. 
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By this decision, from which three justices dissented, the United States Supreme 
Court has settled a disputed point in accord with the (goon weight of authority. 
Roselle v. Rhodes, 116 Pa. St. 129; Spelman v. Aldrich, 120 Mass. 113; contra, Crow 
v. Brown, 81 Ia. 344. An argument against the view here adopted has been drawn 
from the clause “ shall inure wholly to the benefit of such pensioner.” Furthermore, 
it is said that the statute, if construed as in the principal case, would add nothing to 
previously existing law; for, independently of statute, garnishment or equitable attach- 
ment would not be available against the United States or its officers, and it would 
therefore seem impossible to reach the money before its receipt by the pensioner. See 
Buchanan v. Alexander, 4 How. (U.S. Sup. Ct.) 20. But looking at the statute as a 
whole, it seems fair to regard the final clause as merely summing up the particular 
provisions which precede it, and not as a further sweeping enactment; and the pre- 
vious provisions are sufficiently clear and definite to justify the decision. 


PERSONS — SURRENDER OF INSURANCE POLICY BY INFANT—AVOIDANCE BY 
EXECUTOR. — An infant took out a life insurance policy, and later surrendered it in 
consideration of receiving its then cash value. He died before attaining his majority, 
and his administrator sued on the policy, claiming the right to disaffirm the contract 
of surrender. e/d, that the surrender of the policy cannot be avoided. Pippen v. 
Mutual, etc., Ins. Co., 40 §. E. Rep. 822 (N. C.). 

The doctrine that an avoidance during infancy of an executory contract cannot 
be disaffirmed is supported by the only American case on the point; but it is op- 
posed by several English dicta. Edgerton v. Wolf, 6 Gray (Mass.) 453; see Worth 
Western Ry. Co. v. M’ Michael, 5 Ex.114, 127; Slator v. Trimble, 14 Ir. C. L. 342. 
The peculiar Michigan rule that contracts cannot be avoided during infancy neces- 
sarily reaches the opposite result. See 15 Harv. L. REv. 585. The theory of Zdger- 
ton v. Wolf, supra, is that the disaffirmance destroys the first contract and puts the 
parties in the same position as if none had been made. When, as here, instead of an 
ordinary disaffirmance of the original contract, there is’a new contract of compromise 
or rescission, the principle protecting infants would strictly seem to allow avoidance of 
this second contract; but it would be obviously unjust to allow infants to break up 
arrangements repeatedly. Public policy, therefore, could not well allow a different 
result from that of the principal case. If, through default in the payment of pre- 
miums after the surrender, the policy lapsed, all rights thereunder would clearly be 
lost. 


PROPERTY — CLAIM OF EXECUTOR AGAINST EsTATE— STATUTE OF Non-CLAIM. 
— A statute barred actions on claims against the estates of deceased persons after two 
years from the executor’s giving bond. An executor, having a claim against his tes- 
tator’s estate which he had failed to present to the court within this period, retained 
assets sufficient to satisfy the claim. é/d, that such retention is allowable. Brown 
v. Greene, 63 N. E. Rep. 2 (Mass.). 

In some jurisdictions an executor may waive the defence of the general statute of 
limitations in favor of creditors against whose claims the statute has run. See 15 
Harv. L. REv. 414. From this it is often said that his right to retain assets to satisfy 
a similar claim of his own follows by analogy. Baker v. Bush, 25 Ga. 594. On the 
other hand an executor is nowhere allowed to waive in favor of other creditors the 
special statutes concerning the presentation of claims against estates. Amoskeag 
Mfg. Co. v. Barnes, 48 N. H. 25. If then the right of retainer is to be governed by 
analogy, it ought not to cover claims of the executor not presented within the pre- 
scribed period. This view has been adopted by some courts. Jn re Taylor's Estate, 
10 Cal. 482; Byrn v. Fleming, 3 Head (Tenn.) 658. It would seem, however, that 
the right of retainer is in reality based upon the executor’s holding the legal title to the 
property from which he seeks satisfaction. See Spencer v. Spencer, 4 Md. Ch. 456. 
Accordingly, statutes limiting the time for bringing actions do not affect his right, be- 

“cause at no time has he ever had a right of action against himself as executor. See 
Trimble v. Fariss, 78 Ala. 260. The principal case thus reaches a sound result ; and 
it issupported by authority. Sanderson’s Adm.v. Sanderson, 17 Fla.820; Stahischmidt 
v. Lett, 1 S. & G. 415. 


PROPERTY — COVENANT OF WARRANTY — TOTAL FAILURE OF TITLE. — The de- 
fendants, husband and wife, had joined in a warranty deed granting to the plaintiff 
certain lands held in the wife’s right. Title had completely failed. The defendants 
impleaded the wife’s grantor, who had given a covenant of warranty. é/d, that the 
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plaintiffs can recover on the husband’s covenant, while the wife, though not liable her- 
self in this action, can recover from her grantor the purchase money which she paid. 
Johnson v. Blum, 66 S. W. Rep. 461 (Tex., Civ. App.). 

The decision, so far as it allows the wife to recover, was made reluctantly and was 
rested on previous Texas authority. The theory of the cases relied on seems to be 
that when, after any conveyance of realty, title fails completely, there is such failure of 
consideration as to create a guasi-contractual right to recover the purchase price. See 
Rayner Cattle Co. v. Bedford, 91 Tex. 642, 646, 650. Since recovery was not allowed 
against the wife in the principal case, this right seems to have been illogically limited 
to cases where there is a binding covenant for title. It would appear just and logical 
to allow the right whenever the deed purported to convey a good title, independently 
of the question whether there was a binding covenant of warranty. But the rule is 
almost universal that, in absence of fraud, the grantee’s only relief, either in law or 
equity, is upon the covenants in his deed. See 8 Harv. L. REV. 119. 


PROPERTY — FIXTURES — EFFECT OF NEW LEASE ON TENANT’S RIGHT OF 
REMOVAL. — The purchaser of a leasehold interest and certain fixtures took a new 
lease from the landlord for the remainder of the term, without reserving the right 
to remove the fixtures, and then mortgaged his term and the fixtures to the plaintiff. 
The latter bought them in at the foreclosure sale, and replevied the fixtures from the 
landlord. He/d, that the right of removal was not lost by acceptance of the new lease, 
and passed to the plaintiff by his purchase. Bernheimer v. Adams, 70 N. Y. App. 
Div. 114. See NorEs, p, 853. 


PROPERTY — POWERS — COVENANT BY DONEE OF SPECIAL TESTAMENTARY POWER 
OF APPOINTMENT. — The donee of a special igs gery: | power of appointment cove- 
nanted to appoint a certain minimum to some of the objects of the power. edd, 
that the covenant is absolutely void, and a failure so to appoint gives no right to dam- 
ages from the covenantor’s estate. Jn re Bradshaw, [1902] 1 Ch. 436. 

The fact alone that the power was exercisable only by will hardly accounts for the 
decision, since a covenant to exercise a similar general power is valid. Jn re Parkin, 
[1892] 3 Ch. 510. It is established, however, that an appointment under a special 
power is bad if it involves a benefit for the appointor. Wedlesley v. Mornington, 2 K. 
& J. 143. Here, if the covenant is valid, an appointment which would discharge the 
appointor’s obligation would serve his personal interests, and should logically be held 
bad; and those persons in whose favor the covenant ran would thus be excluded from 
any possibility of taking. Moreover, the existence of a valid covenant would tend to 
bias the appointor’s choice. The principal decision makes this doubly undesirable 
situation impossible and fits in with decisions that appointments in accordance with 
such covenants are good. See Palmer v. Locke, 15 Ch. D. 294. Ithas, however, been 
pointed out that the principal case is inconsistent with the decisions that a covenant 
by a donee not to appoint extinguishes a special power. 18 L. QuaRT. REV. 112. 
But such decisions themselves seem anomalous, being based on an unnecessary exten- 
sion of an earlier rule that the power is extinguished if the donee creates an entirely 
new estate by a valid fine or recovery. See Smith v. Death, 5 Madd. 371; and cf 
Horner v. Swann, Tur. & Rus. 430. 


PROPERTY — REMOTE APPOINTMENT — ELECTION. — The donee of a special 
power made by will an appointment which was void for remoteness. He also left in 
the same will a bequest of certain of his own property to X, who was one of the class 
to take in default of appointment under the power. é/d, that X must elect between 
his interest under the will and his interest in default of appointment, and if he chooses 
the former the appointment must be carried out. Jn re Bradshaw, [1902] 1 Ch. 436. 

It is apparently well settled that where the donee of a special power makes in the 
same will an appointment to persons not objects of the power, and a devise or be- 
quest from his own property to one who would take in default of appointment, 
the latter if he takes under the will must carry out its provisions in regard to the pro- 
perty appointed. Whistler v. Webster, 2 Ves. Jr. 367. But according to some 
authorities there is no case for election if the appointment, though to proper objects, 
is too remote. Jn re Warren’s Trusts, 26 Ch. D. 208; Ju re Handcock’s Trusts, L.R. 
23 Ir. 34; see also Wollaston v. King, L. R. 8 Eq. 165. It is said in support of this 
distinction that to enforce election in such cases is to aid an attempted infraction of 
the rule against perpetuities. An answer to this reasoning has, however, been pointed 
out, and the distinction disapproved. GRAY, PERP., §§ 541-561; see Albert v. Albert, 
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68 Md. 352. For those ineffectually appointed take by transfer from the one who 
elects, not under the power. See SucG., Pow., 8 ed., 578, 583. Therefore their estates 
are not to be measured as regards remoteness from the time of the creation of the 
power. If it were impossible to carry out the intended appointments because still too 
remote, election would probably not be enforced. 


PROPERTY — RIPARIAN OWNER— RIGHT TO SPECIFIC WATER WHICH WOULD 
NATURALLY FLOW. — A riparian owner intermittently diverted water from a stream, 
but turned into the stream other water from a different source. e/d, that the lower 
court properly refused to instruct that the plaintiff must be restricted to nominal 
damages if the total flow of the stream was undiminished, since a riparian owner’s 
right is to receive the specific water which would naturally flow by his premises. 
Commissioners of Aberdeen v. Bradford, 51 Atl. Rep. 614 (Md.). 

The discussions of courts on riparian rights are usually ambiguous in their bearing 
on the right to specific water. Where the language is broad enough to imply such a 
right, it seems generally to have been used loosely, the court not having this point 
in mind. The only decision found is opposed to the doctrine of the case under dis- 
cussion. Liliot v. Fitchburg R. R. Co. 10 Cush. (Mass.) 191. Since a riparian 
owner’s right is simply a right to the beneficial use of the stream, it is submitted that 
he should be allowed an action only when his use is made less beneficial by an un- 
favorable variation in the quantity or quality of the water, or in the regularity of 
its flow. The recognition of the right to specific water would not confine recovery 
within these limits. The actual decision of the principal case, however, is supportable 
on the ground that the instructions requested did not take into consideration a pos- 
sible interference with the regularity of the flow of the stream. Cf Ware v. Allen, 
140 Mass. 513. 


QUASI-CONTRACTS — PAYMENT TO AGENT — LIABILITY OF UNDISCLOSED 
PRINCIPAL. — The defendant sold land at auction through his agent. The plaintiff 
contracted to purchase, believing the agent to be the real vendor. Payment was to 
be made within ten days. After the expiration of this time, the agent accepted a part 
payment on the contract, the plaintiff still believing him to be the principal. The 
agent then absconded with the money. The plaintiff having failed to complete the 
purchase, the defendant resold, and the plaintiff sued for money paid. e/d, that as 
the agent had no authority to extend the time, the plaintiff cannot recover. JMc- 
Kiernan v. Valleau, 51 Atl. Rep. 102 (R. I.). 

The court apparently assumed that the guasi-contractual action would be governed 
by the principles of agency in the same way as an action on the contract. But under 
this assumption it seems difficult to support the decision, for the defendant could not 
deny that payment to an agent, whose apparent authority to deal with the land was un- 
limited, would extinguish, Avo tanto, the contractual liability. Sveddins v. Walker, 46 
Mich. 5; Blackburn v. Scholes, 2 Camp. 341, 343. It should be remembered, however, 
that guasi-contractual liability depends solely upon unjust enrichment of the defend- 
ant at the plaintiff’s expense. ational Trust Co. v. Gleason, 77 N. Y. 400; seers 
Harv. L. Rev. 677. It is equitable in its nature and the rules of agency should be 
applied only when leading to equitable results. In the principal case it would seem, 
therefore, that the defendant is rightly protected, since he never received the money 
and did not induce the payment. The agent, of course, would be liable guasi-con- 
tractually. Vewell v. Tomlinson, L. R. 6 C. P. 405. If, however, the principal’s 
existence had been known to the purchaser, the guasi-contractual action could have 
been maintained. Cary v. Webster, 1 Str. 480. In such a case the ordinary doctrine 
that payment to the agent is payment to the principal yields equitable results and is 
therefore properly applied. See Matthews v. Haydon, 2 Esp. 509. 


SALES — WAREHOUSE RECEIPTS — PRIORITY. — A warehouseman borrowed money 
from the defendant and gave as collateral security negotiable warehouse receipts for 
specified goods. Later the warehouseman issued other receipts for the same goods 
to the plaintiff. The defendant afterward renewed his receipts by delivering them up 
and receiving new ones in their stead. ée/d, that though the plaintiff’s receipts were 
void by statute when issued to him, because other receipts were outstanding, yet the 
legal title to the goods attached to those receipts as soon as it was revested in the 
warehouseman by the return of the defendant’s receipts for renewal, and the plaintiff 
thus became entitled to the goods. Roche v. Crigler, 67 S. W. Rep. 273 (Ky.). 

The court relies on a previous case in which the first set of receipts was delivered 
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up absolutely, so that the holder of them retained no claim whatever on the goods. 
Block v. Oliver, 102 Ky. 269. It was there held that the legal title passed instantly 
to the holder of the previously invalid receipts. Such a doctrine presents technical 
difficulties ; but the holder of the second set of receipts ought certainly to have full 
rights against the warehouseman, and to work out these rights by holding that he 
instantly gets legal title is a simple method, probably conforming with mercantile 
understanding and not open to serious practical objection. It should be recognized, 
however, that the doctrine seems supportable only on principles of justice and con- 
venience and is to be extended with caution. In the principal case the receipts 
were delivered up on trust for an immediate reconveyance, and the entire beneficial 
interest, so far as required for his security, was retained by the defendant. Under 
such circumstances no rights in favor of the plaintiff, based on a claim not otherwise 
affecting the defendant, should be allowed to attach. Cf Eyre v. Burmeister, 10 H. 
L. Cas. 90. The reissue to the defendant should, then, restore his legal title unim- 
paired. 


SALES — WARRANTY — WAIVER BY ACCEPTANCE.— The defendant agreed to 
purchase a number of wooden tables, “to be properly set up and polished” by the 
plaintiff. Tables furnished under this contract were accepted by the defendant, and 
part of them were sold. In an action for the price, the defendant claimed that the 
above stipulation constituted a warranty, and counter-claimed for breach of it. e/d, 
that by acceptance of the tables, he lost his right to damages under the warranty. 
Albin Co. v. Kentucky Table Co., 67 S. W. Rep. 13 (Ky.). 

In most states the buyer’s right to sue for breach of warranty may survive an un- 
conditional acceptance of the goods, even though the defect is easily discoverable at 
the time. Underwood v. Wolf, 131 Ill. 425. The jury may, however, find an implied 
agreement to compromise the claim by receiving the defective goods in satisfaction. 
See Morse v. Moore, 83 Me. 473, 481. On the other hand, some courts have adopted 
the view that acceptance always precludes any claim under the warranty. O/son v. 
Mayer, 56 Wis. 551. Although on principle damages should be recoverable for breach 
of contract in many of these cases, yet injustice would often result from allowing a 
buyer to recover after the goods are consumed and the seller’s sources of evidence 
destroyed. Perhaps a wiser rule than either of those mentioned would make notice 
given by the buyer within reasonable time a condition of bringing action. In prac- 
tice, however, the prevalent rule probably approaches this result, as judge and jury 
7 naturally give considerable weight to a failure to give such notice, as evidence of 

ad faith. 


STATUTE OF LIMITATIONS — ADVERSE POSSESSION OF HIGHWAY. — The defend- 
ant remained in adverse possession of a public street for the statutory period. Eject- 
ment was brought by the city. He/d, that the defendant has acquired title, and that 
the public easement is lost. City of Hastings v. Gillitt, 88 N. W. Rep. 987 (Minn.). 
See NorEs, p. 846. 


TAXATION — INHERITANCE TAX— WAR REVENUE ActT oF 1898.—A Spanish 
subject died in Paris, leaving a will executed in Paris according to Spanish law. 
Under the will his son took one third of the testator’s personal property, and the 
other two thirds descended to the son by the Spanish intestate law. At the time of 
his death, the testator owned bonds of American corporations, which were in the 
custody of his agents in New York. edd, that the passing of such bonds is not 
subject to the tax imposed by the War Revenue Act of 1898 upon “ property passing 
by will or by the intestate laws of any state.” Zidman v. Martinez, 22 Sup. Ct. 
Rep. 515. 

A Frenchwoman, temporarily in New York, executed a will according to New York 
law, by which she bequeathed all her personal property to a daughter domiciled in 
Germany. The testatrix, at the time of her death in Switzerland, owned a chose in 
action against a New York firm, and stocks and bonds of American corporations. 
Held, that the passing of such property is not subject to the War Revenue Act tax. 
Moore v. Ruckgaber, 22 Sup. Ct. Rep. 521. 

In general, the law of the owner’s domicile regulates the devolution of personal 
property. Dammert v. Osborne, 141 N. Y. 564; Ennis v. Smith, 14 How. (U. S. 
Sup. Ct.) 400, 424. A succession tax on the privilege of taking may therefore be 
imposed there, wherever the property may actually be. Matter of Estate of Swift, 137 
N. Y. 77, 88. It is also true that personal property within the jurisdiction may be 
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taxed, regardless of the owner’s domicile. Hoyt v. Commissioners, 23 N. Y.224; New 
Orleans v. Stempel, 175 U. S. 309. Accordingly the legislature may, by an explicit 
Statute, tax the descent of such property. Matter of Estate of Romaine, 127 N. Y. 80. 
But the ordinary inheritance tax is properly construed as levied upon the devolution, 
as a privilege, and not upon the property itself. Uwnited States v. Perkins, 163 U.S. 
625, 628; Magoun v. Jilinois, etc., Bank, 170 U. S. 283, 288. Tax statutes are strictly 
construed, and cover only cases clearly included. Wroughton v. Turtle, 11 M. & W. 
561, 567. On these principles, the Act of 1898 seems to tax the succession at the 
domicil and not the property where found. United States v. Hunnewell, 13 Fed. 
Rep. 617; contra, Alvany v. Powell, 2 Jones Eq. (N.C.) 51. It would have been 
easy to use words specifically including all property within the jurisdiction had such 
been the intention of Congress. See Commonwealth v. Smith, 5 Pa. St. 142; Cadla- 
han v. Woodbridge, 171 Mass. 595. The failure to do so, and the fact that property 
passing by intestate laws of foreign countries seems clearly outside the words of the 
act, reinforce the general considerations stated above and justify the decisions in the 
cases under discussion. 


Torts — DEATH BY WRONGFUL AcT— DEATH NOT INSTANTANEOUS. — The 
plaintiff’s intestate sustained personal injuries through the negligence of the defendant, 
and several hours later died from these injuries. The plaintiff, as administratrix, 
brought the usual statutory action for his death. e/d, that a right of action accrued 
to the intestate in the interval before his death, which by statute survives to his per- 
sonal representative, and that in such cases the statute relating to death by wrongful 
act has no application. Jones v. McMillan, 88 N. W. Rep. 206 (Mich.). See NOTES, 
p. 854. 


TORTS — LIBEL — STATEMENT LIBELLOUS ONLY IN CONNECTION WITH FACTS 
UNKNOWN TO DEFENDANT. — The defendant, a newspaper publisher, printed a notice 
stating that the plaintiff’s wife had given birth to a child. The plaintiff had been mar- 
ried only a month, but of this fact the defendant was ignorant. The notice was 
untrue. e/d, that the plaintiff has a cause of action. Morrison v. Ritchie & Co., 
39 Scot. L. Rep. 432; 112 L. T. 472. 

Formerly a defendant was responsible only for publications libellous to his know- 
ledge. Dexter v. Spear, 4 Mason (U. S. Circe. Ct.) 115; Smith v. Ashley, 11 Met. 
(Mass.) 367. But on grounds of sound public policy, the law now requires a defendant 
to know at his peril the usual construction and implication of his words. See Hanson 
v. Globe Newspaper Co., 159 Mass. 293, 299; ODGERS, LECTURES ON LIBEL, 74: 
Liability, therefore, is now extended to the intentional or negligent publication of 
all matter libellous in itself. Vizetelly v. Mudie’s Select Library, [1900] 2 Q. B. 170. 
But where, as in the principal case, the words themselves have no libellous sense, but 
are rendered defamatory only in connection with existing facts known to readers, this 
rule of policy is not involved. In this class of cases, if a defendant knows the 
additional facts, he should clearly be responsible on the ground of intentional de- 
famation. See ODGERS, LIBEL AND SLANDER, 3d ed., 120. But if he is ignorant 
of the facts, it seems just that he should be liable only if his lack of knowledge was 
occasioned by negligence. See Capital, etc., Bank v. Henty, 7 App. Cas. 741, 771; 
cf. Hanson v. Globe Newspaper Co., supra. Such a doctrine would be in accord with 
the usual principles of liability in tort. The decision in the principal case, which 
intimates that the defendant should be liable regardless of negligence, seems unneces- 
sarily to extend the absolute liability for the defamatory effect of the words pub 
lished, which is imposed by the rule of policy above mentioned. 
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BOOKS AND PERIODICALS. 


MEASURE OF REINSURER’S LIABILITY. — It may be laid down broadly that 
a contract of insurance is a contract to indemnify for actual damage suffered. 
Reinsurance, on the other hand, has been considered as a contract of ‘ indemnity 
for liability,’ not for actual loss, EMERIGON, Meredith’s ed., 1850, ch. 8, § 14; 
1 Joyce, INns., § 134; Hone v. Mutual, etc., Ins. Co., 1 Sandf. 137. This doc- 
trine has been supported in a recently published article which states that “the 
measure of [the reinsurer’s] indemnity payment is the insurer’s liability at 
the time of such payment.” The Contract of Reinsurance, by W. R. Vance, 
7 Va. L. Reg. 669 (Feb. 1902). Although this proposition is almost universally 
accepted it has been contended, not without some show of reason, that rein- 
surance as well as simple insurance is essentially indemnity, and that the rein- 
surer therefore should have to pay to the insurer only his actual pecuniary loss. 
If this latter rule be applied to cases where the insurer has become bankrupt it is 
evident that, on payment of a dividend to the insured by the bankrupt, a valid 
claim for that amount arises against the reinsurer. When that amount is col- 
lected it becomes in turn an asset from which a dividend must be paid to the 
insured. Then consequently another claim arises against the reinsurer, and 
so on ad infinitum. See Philadelphia, etc., Ins. Co. v. Fame Ins. Co., 9 Phila. 
292. 
To avoid the necessity — under the ‘indemnity for loss’ theory — of succes- 
sive settlements or calculations, a formula, the principle of which has been sug- 
gested in certain suretyship cases, might prove useful. 

Let a= total liabilities of the bankrupt insurer. 

6= his liability to the insured whose risk has been reinsured. 
¢ = assets of the insurer exclusive of his claim upon the reinsurer. 


Then oo proportion of assets due insured on each distribution, and ( ) c= 


amount due insured on the first distribution and therefore the amount for 
which the insurer has a claim upon the reinsurer. Of this sum the insured 


should receive his proportionate part, which is “{. This in turn gives rise to a 


further claim upon the reinsurer. Hence, the series representing the final 


amount which the insured should receive from, and which the reinsurer should 

° . ‘ ~. 065 Be, We ; 
pay to, the insurer, is the geometrical progression gta a etc. The sum 
of this progression is represented by the formula s= For example, if 
a = $100,000, 6 = $10,000, and ¢c = $50,000, then the reinsurer’s liability would 
be Jovone X50 which resolves into $5555.56. Cf 14 Harv. L. REV. 547. 

If reinsurance means indemnity for actual pecuniary damage, unquestionably 
the above formula works out exact and immediate justice. But if reinsurance 
means liability to pay to the insurer the whole claim cf ‘he insured, irrespective 
of the insurer’s ability to pay that claim in full, clearly the formula is inappli- 
cable. Which of these views is preferable in a particular case is largely a ques- 
tion of interpretation. If the parties intended the insurer to get back only 
what he paid out, and if his only motive was to prevent loss to himself, the 
former view must be correct. If, on the other hand, they intended the reinsurer 
to become liable for the full amount from the moment of loss, and if the insurer 
reinsured chiefly to strengthen his financial position, then the latter doctrine 
should prevail. Legal analogies favor the one; the courts have accepted the 
other. 
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CRIME IN ITS RELATION TO SOCIAL PrRoGREss. By Arthur Cleveland Hall. 
New York: The Columbia University Press. The Macmillan Co., Agents. 
London: P.S. King & Son. 1902. pp. xvii, 427. 8vo. 

The main thesis of this book is, that the apparent increase in convictions for 
crime in some of the most advanced nations during the last century is not a 
sign of decadence. One would think that a book as big as this would not be 
necessary to prove anything so self-evident. The creation of novel, petty crimes 
and the more certain detection and punishment of older crimes much more than 
account for the apparent increase. When we find a court with its jurisdiction 
nearly constant and study its records during the century we find quite another 
story. Inthe Old Bailey and the Central Criminal Court of London, for in- 
stance, with a not greatly increased jurisdiction or tale of crimes, the number of 
prosecutions enormously decreased during the nineteenth century. 

But the science of criminology cannot, it appears, be established by so simple 
a method as by the statement of axioms and the test of these axioms by the 
facts. Through devious paths the way is most satisfactory. And Doctor 
heocby method of proving his axiom is devious enough. The steps are as fol- 
Ows : — 

1. “ Crime is any act or omission to act punished by society as a wrong against 
itself” (p. 10). “If forbidden and punishable by law, but not actually pun- 
ished, the act is not an abstract crime.” “It is necessary always to remember 
that no action is a crime unless society actually punishes it as a wrong against 
itself. No amount of legal prohibition will suffice, unless the laws are en- 
forced ” (p. 277). “ Piracy was not a crime at the beginning of the eighteenth 
century, for it was not punished to any extent, and successful pirates were 
greatly admired by the lower classes ” (p. 257). ‘ The laws remained dead let- 
ters, and consequently the acts they were directed against were not crimes” 
p- 193). ‘ Crime ceases to be punished. Crime ceases to be crime ”’ (p. 153). 

2. Having assumed this unique meaning for the word crime, it follows that 
where there are few crimes the nation is either so torn with war and anarchy 
that it cannot feel the pin-pricks of mere trangression, or else it is so weak as 
not to be able to resent and punish. 

3. Consequently an increase of crime indicates an awakening to faults and 
the power of redressing them. 

4. Finally, since crime is greatly increasing in modern civilization, we are ad- 
vancing, not decadent. 

A weak point here is, that the “crime” which according to Doctor Hall is 
peg is crime not in his sense but in the ordinary sense — acts punishable 

the law. 

* This book shows many excellent qualities; industry, clearness and firmness 
of purpose, patience in the development of the theme, and intelligent optimism. 
It is marred by the faults pointed out: a fundamental misuse of the principal 
word of its title (leading finally to confusion), and a labored attempt to prove 
that progress progresses. This may indicate imperfect mastery of the facts, or 
immature judgment. In either case, the book might be fundamentally improved 
in a second edition. 

J. HB. 


A TREATISE ON THE AMERICAN LAW OF REAL PROPERTY. By Emory Wash- 
burn, Bussey Professor of Law in Harvard University. Sixth Edition by 
John Wurts, Professor of the Law of Real Property in the Yale Law 
School. 3 vols. Boston: Little, Brown, & Co. 1902. pp. clxx, 579; iv, 
706; iv, 636. 8vo. 

“ The training of a lawyer should not only enable him to perceive and under- 
stand abstract truths in detail, but to contemplate them in their relations and 
bearings to each other, so as, out of them, to elicit new truths, and, in this way, 
to grasp and comprehend the problems of law and government with which he 
will have to engage.” So spoke Professor Washburn in his closing address to 
the students of the Harvard Law School, in 1876. Inthe same spirit he had, in 
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1860, written the two original volumes on the Law of Real Property. His 
broad grasp of the entire subject and his clear and easy style produced a work 
which remains to-day the most comprehensive general treatise on this large and 
important branch of the law. 

The first three editions appeared at intervals of four years. Since then, the 
periods between successive editions have gradually increased, largely owing to 
the multiplication of books on special topics embraced under this title, but 
Professor Washburn’s work is still the standard treatise on the subject. Its 
retention of this position is, however, due in no small measure to the fortunate 
selection of its editors and annotators. In the sixth edition, especially, do the 
labors of the editor add to the value of the volumes. Professor Wurts has not 
only brought down to date the references to authorities, but has made many 
changes in the text, chiefly by way of addition and enlargement. These changes 
have been in complete sympathy with the method and manner of the original. 
Often, in the light of the increased number of cases decided since Professor 
Washburn wrote, Professor Wurts is enabled to deduce a definition or a prin- 
ciple of law, where before there had been stated only a decision on a single set 
of facts. The subject of Fixtures offers many such opportunities. On the other 
hand, former editors had expanded largely the discussion of the topic of 
“ Homestead Rights ;” the sixth edition wisely follows the general scope of the 
original, and reduces this chapter about one hundred pages. 

In view of the excellence of the editorial work, it may be permissible to doubt 
the advisability of a merely mechanical change, namely, the omission of the 
paging of the first edition. Verification of references to or from other editions 
thus becomes extremely difficult. 


J. 1. w. 


LECTURES ON SLAVONIC LAw. By Feodor Sigel. London: Henry Frowde. 
New York: Oxford University Press, American Branch. 1902. pp. viii, 
152. 12mo. 

This little book contains the Ilchester Lectures for the year 1900, by Pro- 
fessor Sigel of the faculty of law in the University of Warsaw. These consist 
of a pos historical examination of the fortunes of folk-law in the Slavonic 
nations of Europe. Separate lectures are devoted to Bulgaria and Servia, 
Russia, Bohemia, Poland, and Croatia. 

The title given to the book is a trifle misleading. While the greater part of 
the lectures tells about the Slavonic law and its fortunes in various Slavonic 
states, there is hardly a word to indicate what the actual provisions of that law 
were ; neither are the principles of Slavonic law stated, nor is any comparison 
made between these principles and those of other Aryan systems of law. ‘One 
who goes to the book, therefore, to find out what the peculiar doctrines of 
Slavonic lawgivers were will be disappointed. On the other hand, there is a 
careful, concise, and, on the whole, clear discussion of the external history of 
the popular law, its crystallization into more or less perfect codes in the differ- 
ent states, and its final absorption into the all-conquering Roman law. We get 
a good general idea of the constitutional history of these countries, and some 
information on their legal bibliography. This information is so interesting and 
so valuable that one hardly feels like finding fault with the book for not con- 
taining what its title seems to import. 

To an English lawyer much the most interesting part of this book is the 
lecture on the law of Bohemia. The King of Bohemia, like the King of Eng- 
land, succeeded in establishing a King’s Court which absorbed into itself the 
functions of the earlier popular courts. Like the King’s Court in England, 
this court proceeded to apply throughout Bohemia a common law, based largely, 
of course, on doctrines of Slavonic law, but modifying those doctrines by no- 
tions of equity and of public policy. Again like the English court, the Bohe- 
mian court proceeded from precedent to precedent, and thus established a body 
of common law that was sensible, flexible, and perfectly adapted to its purpose. 
Unfortunately this Bohemian common law was entirely superseded at the time 
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the country became Germanized; but the reports of the decisions of the King’s 
Court have been preserved, and a study of them should be of the greatest value 
to a student of our own legal history. 

J. H. B. 


ELEMENTS OF THE LAW OF BAILMENTS AND CARRIERS, including Pledge 
and Pawn and Innkeepers. By Philip T. Van Zile. Chicago: Callaghan 
& Co. 1902. pp. lvii, 785. 8vo. 

This is an especially interesting book. Tle law of bailments and the allied 
subjects here treated has, as its foundation, principles which are as old as civ- 
ilization, but which in spite of their primitive origin still persist as governing 
rules for our modern complex business system. This phase of the subject is 
given prominence by the work, and the flexibility and adaptability of our com- 
mon law are thus excellently illustrated. 

The writer first treats bailment in general, outlining the history, nature, and 
classification of the relation, and thus indicating with clearness and discrimina- 
tion the rights and liabilities incident to the relation in each of the general 
classes. The succeeding portion of the book deals with the more specialized 
forms of bailments and related subjects under the titles of Pledge or Pawn, Inn- 
keepers and Boarding-house Keepers, Carriers, and Carriers of Passengers. 
The section on pledge is particularly good in its treatment of the pledge of ne- 

otiable and non-negotiable securities. That on innkeepers brings into accessi- 

le form peculiar and not unimportant principles of law not often so fully treated. 
Fully half of the book is devoted to the law of carriers, and this important 
branch is carefully and thoroughly analyzed in its many complex details and 
modern applications. There is also a brief section on the Post-office Depart- 
ment and the liability of its servants. 

The book is not, and does not purport to be, a work of originality. It merely 
restates in clear, concise, and well digested form old well established principles 
together with those that are still in the process of development. This is done 
in a free, sketchy style which shows the effect of the author’s long experience as 
a lecturer and adds not a little to the value and attractiveness of the volume, 
especially as it is likely to prove particularly a student’s book. It will never- 
theless become a valuable hand-book for practitioners from its concise analysis 
of an important subject. While not a great book, or an especially noteworthy 
accession to legal literature, this work is distinctly commendable. 

W. H. H. 


THE LAw oF INSURANCE — Fire, LIFE, ACCIDENT, GUARANTEE. By Wil- 
liam A. Kerr. St. Paul: Keefe-Davidson Co. 1902. pp. xi, 917. 8vo. 
The author of this book has attempted to give a concise statement of the 
law of non-maritime insurance as laid down by the courts in decided cases. In 
brief, he has prepared a large number of head-notes which have been classified 
and arranged under appropriate divisions and subdivisions of the subject. In 
support of each proposition the corresponding authority is cited. Mr. Kerr 
frankly states that his aim has been merely to provide a convenient aid and 
guide to investigation of the actual state of the law. He has no theories to ad- 
vance and does not discuss the reasons which gave rise to the existing law, but 
is content to state what that law is and where it may be found. For this reason 
the work will be of little value to the student. On the other hand, it will proba- 
bly find a ready welcome to the shelves of the busy practitioner. 
Ss. L. C. 
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THE NEGOTIABLE INSTRUMENTS LAw. ‘The full text of the law as enacted, 
with copious annotations. By John J. Crawford. Second edition. New 
York: Baker, Voorhis & Co. 1902. pp. xxxiv, 173. 8vo. 

The second edition of Mr. Crawford’s book follows closely upon the first edi- 
tion of 1897, and, although only six decisions upon the Uniform Act have been 
handed down since that date, the author finds his excuse for a new edition 
in the needs of the lawyers of the fourteen states which have in the mean 
time adopted the Code. He devotes himself in this second edition to the 
task of making the work of local value in those states. His purpose is to 
point out changes made in the existing law by the Act and to give citations 
from the different jurisdictions. He does not, however, seem to be uniformly 
successful. Several instances can be found where marked changes in the 
existing law are not clearly pointed out, as where, for example, on page 64, in 
the section on irregular indorsers, the Massachusetts decisions are not included 
in the list of those which hold that an anomalous indorser is liable as a joint 
maker. Again the citation of authorities is often noticeably incompléte. The 
omissions are doubtless due to a desire for brevity, but they decrease the book’s 
value to the practising lawyer who seeks a guide to the leading decisions in his 
state. 

In this second edition, with its wider aim, there seems little excuse for retain- 
ing the peculiar, meaningless section numbering adopted in New York. There 
is a substantial uniformity among the states in this matter, but, as appears 
from the author’s footnotes, none have adopted the New York system. The 
Index shows no improvement and is inadequate to the needs of those who use 
the book as a reference manual. 


A TREATISE ON THE LAW OF FRAUD AND MISTAKE. By William Wil- 
liamson Kerr. Third edition by Sydney E. Williams. London: Sweet & 
Maxwell, Limited. 1902. pp. Ixv, 557. 8vo. 

Since the appearance of the second edition of this book in 1883, the law 
relating to fraud and mistake has undergone substantial development, and 
this further revision of a standard work cannot fail to be received with in- 
terest. Like the preceding edition it deals exclusively with the English law, no 
American cases being cited. The present volume is of about the same dimen- 
sions as the earlier; a considerable amount of new matter has been added and 
much that was obsolete has been wisely omitted, leaving a text forty pages 
shorter than that of 1883. The topical arrangement of the earlier work is re- 
tained with slight alterations and to a great extent the original form of state- 
ment is preserved. 

The most extensive changes are found in the chapter on Misrepresentation 
and Concealment, necessitated principally by the important decision in Derry v. 
Peek, 14 A. C. 337, holding that negligent misrepresentation as distinguished 
from fraudulent misrepresentation will not ground an action of deceit. Unfor- 
tunately here where most is hoped for, the work seems most deficient. While 
Mr. Williams may be quite right in attacking the doctrine of Derry v. Peek, the 
question is but little clarified by a treatment consisting largely of the comments 
of judges and presenting only a brief and unanalytical statement of the editor’s 
own views. That the House of Lords may have been wrong in its interpreta- 
tion of the facts Mr. Williams does not even intimate; and yet writers of no 
less authority than Sir Frederick Pollock and Sir William R. Anson agree in so 
thinking. 5 L. Quart. Rev. 410, 422; 6 L. Quart. Rev. 72, 73. Again, in attempt- 
ing to reconcile Derry v. Peek with certain earlier cases which are preeey 
regarded as having been overruled by it, the editor’s argument is far from con- 
vincing. 

A similar want of close analysis and correct appreciation is detected in other 
parts of the volume, as where the subject of the conditional revocation of wills 
is disposed of in a single paragraph; and where sanction is given to the ques- 
tionable distinction taken by the English cases between an equity and an equi- 
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table estate. The important case of Dodds v. Hills is dismissed with a single 
sentence. Mr. Williams cites it as a case where an equitable mortgagee of shares 
of stock subject to a trust was allowed to prevail over the ces¢uz’s prior equity 
although the mortgagee received notice of the trust before the transfer was reg- 
istered on the books of the company; he fails to appreciate what seems to have 
been the true ground of decision, namely, that to secure registration no further 
act of the fraudulent trustee was necessary. 

The style of the work is generally clear and succinct. One finds, however, an 
occasional awkward sentence, as “ the expression ‘legal fraud’ has often been 
taken exception to;” or “ which the defendant knows to be untrue or is indif- 
ferent as to its truth.” 

But whatever may be the deficiencies occasionally noted, the book as a whole 
is not without clear merit. Numerous cases have been added to the citations 
and the index has been revised and enlarged. The value of the work as a book 
of reference will be permanent. : 


Essays IN LEGAL Etuics. By George W. Warvelle. Chicago: Callaghan 
& Co. 1902. pp. xiii, 234. I2mo. 

This book is made up of a series of lectures given by the author to his classes 
in the Chicago Law School. It has the faults common to most books on the 
subject, being chiefly an enumeration of the rules of conduct ordinarily recog- 
nized and followed by the better class of lawyers, with very little that is illumi- 
nating or satisfactory in the way of comment or explanation. So far as these 
rules are based on the more or less artificial but mean admirable standard 
of professional dignity, which lawyers themselves have by long precedent estab- 
lished, even a bare enumeration is instructive to the student. Moreover, most 
of the situations presenting problems of professional conduct which recur fre- 
quently in the experience of practitioners are treated, so that a perusal of the 
book at least calls these situations to the mind of the reader, and if he be at 
once thoughtful and inexperienced the reading may lead to some helpful medi- 
tation upon their moral aspects. Beyond this little can be said. No mere book 
of rules can solve the more difficult moral problems of the lawyer, and only a 
treatment of the underlying principles, at once scholarly, discerning, and sensi- 
ble, could be in itself of great value in preparing the lawyer for the responsibili- 
ties of his profession. The present volume, even where there is an attempt to 
explain the basis of the rules, approaches this standard very remotely, support- 
ing sound rules with reasoning often inconclusive and sometimes manifestly 
unsound. The style is generally clear and direct, but there is a lack of per- 
spective and subordination, and the use of English is occasionally somewhat 
barbarous. 


COMMENTARIES ON THE LAW OF NEGLIGENCE. By Seymour D. Thompson. 
In six volumes. Vol. III. pp. xl, viii,1118. Indianapolis: The Bowen- 
Merrill Co. 1902. 8vo. 

This third volume of Judge Thompson’s work on Negligence, the first two 
volumes of which were reviewed in 15 HARV. L. REv. 327 (Dec., 1901), is con- 
cerned entirely with the negligence of Carriers of Passengers. It includes a 
complete revision of the author’s previous work on Carriers of Passengers, 
which consisted of selected cases with extensive notes. The long discussion 
of the general subject of passenger carriers with which the volume opens, 
although it seems to run beyond the proper scope of a book on negligence, is 
nevertheless excellent. But the examination of particular subjects which fol- 
lows is too detailed. The reader’s mind is confused by the profusion of quota- 
tions and brief statements of cases, and is not relieved by the suggestion of any 
underlying sew gre The book may be heartily recommended, however, to the 
practising lawyer who wishes to find a case having certain given facts, or to 
look up the latest decisions, of which a vast number are cited. 
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AMERICAN ELECTRICAL CASES, being a Collection of Important Cases (ex- 
cepting Patent Cases) decided in the State and Federal Courts of the 
United States from 1873 on Subjects relating to the Telegraph, the Tele- 
phone, Electric Light and Power, Electric Railway, and Other Practical 
Uses of Electricity, with Annotations. Edited by William W. Morrill. 
Vol. VII. 1897-1901. Albany: Matthew Bender. 1902. pp. xxiv, 940. 
8vo. 

This volume gathers in convenient and accessible form the more important of 
recent electrical decisions, exclusive of patent cases. Like the preceding vol- 
umes of the series it covers a wide range of decisions, many of them being 
reported in full, while others of minor consequence are briefly recorded in appro- 
priate notes. The editor occasionally ventures a comment of his own, perhaps 
as frequently as one would expect in a subject that is so free from technicality 
and so largely a matter of sound sense. 

It might well be thought that the practical efficiency of the work would be in- 
creased by a more thorough classification of the cases. As the book stands they 
are grouped under four divisions so general as to be of little value. No title, 
curiously, appears for Part I. That assigned to Part II. seems carelessly drawn, 
containing the somewhat puzzling words “ Abutting Owners’ and Other Private 
Rights.” 

Complete indexes to notes and cases are found in the present volume, cover- 
ing all the volumes of the series that have thus far appeared. The work cannot 
fail to commend itself to those whose practice or study leads them into this 
growing field of the law. 


THE Law oF Voip JupDICcIAL SALES. The Legal and Equitable Rights of 
Purchasers at Void Judicial, Execution, and Probate Sales, and the Constitution- 
ality of Special Legislation validating Void Sales and authorizing Involuntary 
Sales, in the Absence of Judicial Proceedings. Fourth edition. By A. C. 
Freeman. St. Louis: Central Law Journal Company. 1902. pp. 341. 8vo. 


THE RIGHT TO AND THE CAUSE FOR ACTION, both Civil and Criminal, at 
Law, in Equity, and Admiralty, under the Common Law and under the Codes. 
By Hiram L. Sibley, Circuit Judge in the Fourth Circuit of Ohio. Cincinnati: 
W. H. Anderson & Co. 1902. pp. x, 165. 8vo. 


THE Law OF INTERPLEADER, as administered by the English, Irish, Ameri- 
can, Canadian, and Australian Courts, with an Appendix of Statutes. B 
Roderick James Maclennan. Toronto: The Carswell Company, Limited. 
London: Stevens & Sons, Limited. Boston: Boston Book Co. Igol. pp. 
xxix, 464. 8vo. 


A TREATISE ON THE LAW OF MASTER AND SERVANT, including therein 
Masters and Workmen in Every Description of Trade and Occupation; with 
an Appendix of Statutes. By Charles Manley Smith. Fifth edition by Ernest 
Manley Smith. London: Sweet & Maxwell, Limited. 1902. pp. xcviii, 823. 
8vo. 


VIsuAL ECONOMICS, with Rules for the Estimation of the Earning Ability 
after Injuries to the Eyes. By H. Magnus and H. V. Wiirdemann. Milwau- 
kee: C. Porth. 1902. pp. 144. 8vo. 


SUMMARY AND INDEX OF LEGISLATION IN IgoI. N. Y. State Library 
Bulletin 69. Edited by Robert H. Whitten. Albany: University of the State 
of New York. 1901. pp. 815-1229. 8vo. 


REVIEW OF LEGISLATION, 1901. N.Y. State Library Bulletin 72. Edited 
by Robert H. Whitten. Albany: University of the State of New York. 1902. 
pp. 248. 8vo. 
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Docketing Judgments in Favor of the Commonwealth. Henry Roberts. 7 Va. L. 
Reg. 817-822. 

Domicile. Anon. 1 Can. L. Rev. 336-338. 


East Ham Omnibus Cases, The. Axon. 66 Just. P. 179-180. 
_ Education Bill, The. Anon. 66 Just. P. 209-211; 225-227; 242-243. 

Education, Progress of Reform in Legal. Amon. 1 Md. L. Rev. 44-45. 

Eminent Domain, What constitutes the Public to justify a taking of Property 
under the Right of. Colin P. Campbell. 54 Cent. L. J. 323-327. 

Employers, Statutory Liability of, for Defects in the Condition of their Plant. C. 2. 
Labatt. 38 Can. L. J. 273-291; 313-334. 

Endowments, Hindu and Mahomadan Religious — I. Jurisdiction of British Courts. 
Anon. 12 Madras L. J. 25. 

Equitable Relief against Money-Lenders. Anon. 6 Calcutta W. N. cvi—cvii. 

Erskine, Thomas, and his First Case. Fritz V. Briesen. 4 Brief 35-40. 

Evarts, William M., Lawyer and Statesman—II. /. Hampden Dougherty. 10 Am. 
Law. 59-64. 


Farquharson v. King. John S. Ewart. 18 L. Quart. Rev. 159-171. 

Federal Bankrupt Act, The Effect of the, upon State Insolvency Laws. Jra Jewell 
Williams. 41 dim. L. Reg. N.S. 211-226. 

Federal Bankruptcy Law, Proposed Amendments to the. S. Whitney Dunscomb, Jr. 
2 Colum. L. Rev. 313-323. 

Fees of Lawyers. William O. Inglis. 34 Chic. L. N. 295. 

Fleet Marriages. Vincent Van M. Beede. 14 Green Bag 234-239. 

Flogging, The Futility of. Tighe Hopkins. 112 Law T. (London) 568-569. 

Forensic Oratory. Frank O. Lowden. 10L. Stud. Help. 99. 

Fraud of Marital Rights, Antenuptial Conveyances in. Aubert R. Southall. 7 Va. 
L. Reg. 822. 5 

French-Canadian Law, The Origins of the. G. S. Holmested. 18L. Quart. Rev. 178- 


IgI. 


General Average Liability with Cargo for Successive Ports. Harrington Putnam. 
2 Colum. L. Rev. 275-282. 
Green, James S. Charles W. Sloan. 14 Green Bag 205-208. 


Heir, Remarried Hindu Widow as. Amon. 4 Bombay L. Rep. 73-76. 
High Courts, Revisional Jurisdiction of the, under the Provincial Small Cause Ceurts 
Act. XK. 2. Subramanya Sastri. 1 L. Dig. & Rec. 6-10, 
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Hindu and Mahomadan Religious Endowments —I. Jurisdiction of British Courts. 
Anon, 12 Madras L. J. 25. 
Hindu Law and Anglo-Indian Legislation. AH. H. Shephard. 18 L. Quart, Rev. 172- 


177. 
Hindu Widow as Heir, Remarried. Axon. 4 Bombay L. Rep. 73-76. 
Humors of the English Jury Box. Lawrence Jrwell. 14 Green Bag 228-230. 


Ice forming on Public Waters, Rights in. Anon, 34 Chic. L. N. 295. 

Illinois: Shall it adopt a Code of Civil Procedure? Amon. 17 Chic. L. J. 280-285; 
298-300. 

Impeachment of a Witness, To what Period of Time is the, limited. Jos. 2. Davies. 
54 Central L. J. 303-309. 

Injunctions— Labor Unions. Anon, 47 Oh. L. Bul. 140-142. , 

Innkeepers, Cyclists and. Amon. 112 Law T. (London) 517-518. 

Insolvency Laws, The Effect of the Federal Bankrupt Act upon State. ra Jewell 
Williams. 41 Am. L. Reg. N. s. 211-226. 

Insurance Companies, Waiver of Breach of Condition by —IL /ohn D. Falconbridge. 
22 Can. L. T. 155-169. 

Interstate Commerce Act, The Amendment of the, and Railroad Pooling. W. A. Rod- 
ertson. 33 Forum 143-150. 

Inventions, Letters Patent for. Thomas A. Banning. 34 Chic. L. N. 274; 24 Nat. 
Corp. Rep. 338-339. 

Irish Land Bill, The New—L, II. 40m. 36 Irish L. T. 123-124; 133-134. 


Joint Committees for Adoptive Acts. Anon. 66 Just. P. 211-212; 227-228. 

Judgments in Favor of the Commonwealth, Docketing. Henry Roberts. 7 Va. L, Reg. 
817-822. 

Judgments, Lien of, as to Purchasers for Value without Notice. George Bryan. 7 Va. 
L. Reg. 830. 

jariedictian. Revisional, of the High Courts under the Provisional Small Cause 
Courts Act. X. 2. Subramanya Sastri. 1 L. Dig. & Rec. 6-10. 

Jury Box, Humors of the English. Lawrence /rwell. 14 Green Bag 228-230. 

Jury, Development of Trial by. Z. C. Lawrence. 14 Green Bag 239-246. 

Justice, Antiquated Courts and Miscarriage of —III. Charles H. Hartshorne. 25 
N. J. L. J. 100-107. 

Justices, Discretion of, as to Issue of Distress Warrants for Rates. Anon. 66 Just. 
P. 243. 


Labor’s Right to Persuade. George W. Alger. 4 Brief 24-34. 

Labor Unions, Injunctions. Azon. 47 Oh. L. Bul. 140-142. 

Land Bill, The New Irish —I., II. Anon. 36 Irish L. T. 123-124; 133-134. 

Law, A Sketch of the Development and Growth of Case. Geo. W. Williams. 1 Md. 
L. Rev. 53-57: 

Law School, The Purpose and Methods of a—II. W. Jethro Brown. 18 L. Quart. 
Rev. 192-210. 

Law Schools, Should a College Degree be required for Admiss'»n to? Amon. 47 
Oh. L. Bul. 261-262. 

Law, The Origins of the French-Canadian. G. S. Holmested. 18 L. Quart. Rev. 178- 


IgI. 

Law, The Right Kind of a. Interview with Rev. Dr. Charles H. Parkhurst. Anon, 
10 L. Stud. Help. 103. 

Law, The Teaching of. W. W. Willoughby. 1 Md. L. Rev. 39-41. 

Lawyer, How One Young, built up a Practice. Amon. 10 L. Stud. Help, 103. 

Lawyer’s Methods in Practice, A Great. Paper on Judge William: J. Robertson. 
Charles M. Blackford. 10 L. Stud. Help. 100. 

Lawyer’s Study in Biblical Law, A. David W. Amram. 14 Green Bag 231-233. 

Lawyers, Advertising by. Avon. 47 Oh. L. Bul. 263. 

Lawyers, Fees of. William O. Inglis. 34 Chic. L, N. 294. 

Legal Education, Progress of Reformin. Amon. 1 Md. L. Rev. 44-45. 

Legal Rights of Married Women. A. Leftwich Sinclair. 30 Wash. L. Rep. 242. 

Legal Services, Contracts for, by Municipal and other Public Corporations. Zugene 
McQuillin. 54 Central L. J. 343-348. 

Legislation, Anglo-Indian, Hindu Law and. 4. H. Shephard. 18 L. Quart. Rev. 172- 
177. 
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Legislation, The Good and Evil in. ZLdmund Wetmore. 1 Md. L. Rev. 41-43. 

Lien of Judgments as to Purchasers for Value without Notice. George Bryar. 7 
Va. L. Reg. 830-835. 

Lincoln, Abraham. Joseph Hi. Choate. 10 L. Stud. Help. 112. 


Mahomadan Religious Endowments, Hindu and —I. Jurisdiction of British Courts. 
Anon. 12 Madras L. J. 25, 

Marital Rights, Antenuptial in Fraud of. Hubert R. Southall. 7 Va. 
L. Reg. 822-830. : 

Marriages, Fleet. Vincent Van M. Beede. 14 Green Bag 234-239. 

Married Women, Legal Rights of. A. Leftwich Sinclair. 30 Wash. L. Rep. 242. 

Martial Law: Martial Law historically considered. W. S. Holdsworth. Martial 
Law. WH. Erle Richards. The Case of Marais. Cyril Dodd. What is Martial 
Law? Sir Frederick Pollock. 18 L. Quart. Rev. 117-158. 

Merger Case, The. Axon. 17 Chic. L. J. 301-302. 

Methods in Practice, A Great Lawyer’s. Paperon Judge William J. Robertson. Charles 
M. Blackford. 10 L. Stud. Help. 100. 

Minors’ Contracts, Argument against the Theory that, are Voidable. D. / Mulla. 
1 L. Dig. & Rec. 1-6. 
Misdemeanours, The Punishment of Common Law. Axon. 66 Just. P. 177-178. 

Money-Lenders, Equitable Relief against. Anon. 6 Calcutta W. N. cvi.—cvii. 

Motor Vehicle Regulations. Amon. 66 Just. 161-162. 

Municipal and Other Public Corporations, Contracts for Legal Services by. Zugene 
McQuillin. 54 Central L. J. 343-348. 

Municipal Government, Public Reform and. Duane Mowry. 14 Green Bag 209- 
213. 


Newfoundland, The Treaty Shore Question in. D. W. Prowse. 1 Can. L. Rev. 
329-335: 

New York, Changes in the Laws and Allegiance of Colonial. Zee M. Friedman. 15 
Harv. L. REv. 810-828. 

Northern Securities Company and the Sherman Anti-Trust Law, The. &.Z. Cutting. 
174 N. A. Rev. 528-535. 

Northern Securities Company, The— The Merger Case. Amnon. 17 Chic. L. J. 
269-271. 

Notes, Promissory, signed in Blank. Amon. 36 Irish L. T. 113-115. 


Omnibus Cases, The East Ham. Anon. 66 Just. P. 179-180. 

Oratory, Forensic. Frank O. Lowden. 10 L. Stud. Help. 99. 

Origins of the French-Canadian Law, The. G. S. Holmested. 18 L. Quart. Rev. 178- 
I9gI. 


Pan-American Diplomacy. /. W. Foster. 89 Atl. Mon. 482-491. 

Pardah Ladies. Kvrishnalal M. Jhaveri. 4 Bombay L. Rep. 76-95. 

Partnership Property, Firm Creditors’ Priority on. Zdmund Bayly Seymour, Jr. 
41 Am. L. Reg. N. Ss. 189-210. 

Patent for Inventions, Letters. Thomas A. Banning. 34 Chic. L. N. 274; 24 Nat. 


Corp. Rep. 338-339. 

Paving Expenses, Time for Recovery of. Anon. 66 Just. P. 194-196. 

Penal Code, The Proposed United States. Amon. 10 Am. Law. 54-59. 

Penology up to Date. Tighe Hopkins. 112 Law T. (London) 526-527. 

Persuade, Labor’s Right to. George W. Alger. 4 Brief 24-34. 

Practice, A Great Lawyer’s Methods in. Paper on Judge William J. Robertson. 
Charles M. Blackford. 10 L. Stud. Help. 100. 

Practice, How one Young Lawyer built up a. Amon. 10 L. Stud. Help. 103. 

Priority on Partnership Property, Firm Creditors’. Zdmund Bayly Seymour, Jr. 
41 Am. L. Reg. N.-s. 189-210. 

Procedure, Shall Illinois adopt a Code of Civil? Amon. 17 Chic. L. J. 280-285; 
298-300. 

Procedure, The Civil, Code Bill. Amon. 12 Madras L. J. 1 

Promissory Notes signed in Blank. Amon. 36 Irish L. T. 113-115. 

Provincial Small Cause Courts Act, Revisional Jurisdiction of the High Courts under 
the. X. R. Subramanya Sastri. 1 L. Dig. & Rec. 6-10. 

Public Reform and Municipal Government. Duane Mowry. 14 Green Bag 209-213. 
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Public Waters, Rights in Ice forming on. Anon. 34 Chic. L. N. 295. 

Public, What constitutes the, to justify a taking of Property under the Right of 
Eminent Domain. Colin P. Campbell. 54 Central L. J. 323-327. 

Punishment of Common Law Misdemeanours, The. Axon. 66 Just. P. 177-178. 

Purchasers for Value without Notice, Lien of Judgments as to. George Bryan. 7 
Va. L. Reg. 830-835. 


Railway Reorganization. Adrian H. Joline. 4 Brief 1-23. 

Rates, Covenants to pay. Amon. 66 Just. P. 162-163. 

Rates, Distress Warrants for the Recovery of. Amon. 66 Just. P. 193-194. 

Reasonable Time. A Question of Law or a Question of Fact? Amon. 1 Md. L. 
Rev. 57-58. 

Senos of Paving Expenses, Time for. Axon. 66 Just. P. 194-196. 

Recovery of Rates, Distress Warrants for the. Anon. 66 Just. P. 193-194. 

Reform, Public, and Municipal Government. Duane Mowry. 14 Green Bag 209- 


213. 

eatemation, The Torrens System of Land. Alex. H. Robbins. 54 Central L. J. 
282-285. 

Saatenntlons Torrens, and its Practical Operation in Massachusetts. Clarence C. 
Smith. 54 Central L. J. 285-289. 

Regulations, Motor Vehicle. Amon. 66 Just. P. 161-162. 

Religious Endowments, Hindu and Mahomadan — I. Jurisdiction of British Courts. 
Anon. 12 Madras L. J. 25. 

Remarried Hindu Widow as Heir. Amnon. 4 Bombay L. Rep. 73-76. 

Reorganization, Railway. Adrian H. Joline. 4 Brief 1-23. 

Rights in Ice forming on Public Waters. Anon. 34 Chic. L. N. 295. 


Sainte Croix — De Brinvilliers Case, The. A. Gerald Chapin. 14 Green Bag 216- 
228. 

Sentences, Can Cumulative, be imposed? Wéilbur A. Heisley. 25 N. J. L. J. 108- 
110. 

Sherman Anti-Trust Law, The Northern Securities Companyandthe. 2&. L. Cutting. 
174 N. A. Rev. 528-535. 

Special Assessment. ZL. P. Walters. 17 Chic. L. J. 339-341. 

States, Notes on Suits between; Kansas v. Colorado—I. Carman F. Randolph. 
2 Colum. L. Rev. 283-312. 

Statutory Liability of Employers for Defects in the Condition of their Plant. C. B. 
Labatt. 38 Can. L. J. 273-291; 313-334. 

Street-car Transfer Cases. Anon. 47 Oh. L. Bul. 262. 

Suits between States, Notes on; Kansas v. Colorado—I. Carman F. Randolph. 
2 Colum. L. Rev. 283-312. 

Supreme Court of the United States, The. Hampton L. Carson. 24 Nat. Corp. Rep. 
200-201 ; 233; 264; 302. 


Teaching Law, The Case System of. Darius H. Pingrey. 34 Chic. L. N. 276. 

Teaching of the Law. W. W. Willoughby. 1 Md. L. Rev. 39-41. 

Third Person, Contracts for the Benefit of a. Samuel Williston. 16 Harv. L. REv. 
767-809. 

Time for Recovery of Paving Expenses. Amon. 66 Just. P. 194-196. 

Torrens Registration and its Practical Operation in Massachusetts. Clarence C. 
Smith. 54 Central L. J. 285-289. 

—— of Land Registration, The. Alex. H. Robbins. 54 Central L. J. 
282-285, 

Transfer — Street-car. Amnon. 47 Oh. L. Bul. 262. 

Treaty Shore Question in Newfoundland, The. D. W. Prowse. 1 Can. L. Rev. 


329-335: 

Trial by Jury, Development of. £.C. Lawrence. 14 Green Bag 239-246. 

United States Penal Code, The Proposed. Amon. 10 Am. Law. 54-59. 

United States, The Supreme Court ofthe. Hampton L.Carson. 24 Nat. Corp. Rep. 
200-201; 233; 264; 302. 


Waiver of Breach of Condition by Insurance Companies—II. John D. Falcon- 
bridge. 22 Can. L. T. 155-169. 
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Wards Bill, The Court of. 2. Govinda Nambiyar. 1 L. Dig. & Rec. 10-12. 

Warrants, Discretion of Justices as to Issue of Distress, for Rates. Anon. 66 Just. 
P. 243. 

Witness, To what Period of Time is the Impeachment of a, limited? os. £. 
Davies. 54 Central L. J. 303-309. 

Workman’s Compensation Act 1897 Amendment Bill, The. Amon. 112 Law T. 
(London) 541. 

Workmen’s Compensation up to Date. Anon. V.— Height of Building: Scaffold- 
ing. 36 Irish L. T. 139-140. VI. Undertakers. did. 149-150. 























